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PLANT BREEDERS’ RIGHTS ACT, 1976 '

ACT

,To provide for a system wheremder rights relating to new varieties

‘- of certain kinds of plants may be granted and registered; for

" the protection'of such rights and-the grant of licences in

J respect of the exercise thereof; and to provrde for incidental
matters. 3

s

(Englzsh text srgned by the State Presrdent )
(Assented to 15 March 1976)

BB IT ENACT ED by the State Presxdent the Senate and the
s 114 House of Assembly of the Repubhc of South Afnca, as
oows—-,:‘. ‘ . S o L

+

1. In this Act, unless the' coniext indicates ofheﬁvise—
(i) “‘advertise” means to distribute to members of the

- @)

> cormectlon with- any matter regardiiig:this Act and

public or-to- bring .to their notice in any manner
-whatsoever. any written, illustrated, visual. or other
descriptive material, oral statement, commumcanon,
representation or reference with. the..intention to
-promote the sale of any propagating material of a new
vanety or to encourage the, use thereof or to draw
attention to the nature, properties, advantages or uses
thereof or to the manner in which-or the conditions
on_ which it may “be purchased <OF; otherwnse be
acqmred (i) :

‘agent” “means . the person duly authonzed by an
.. applicant, breeder or holder to act on.his behalf in

who is for such purpose recognized by the registrar
;m accordance - with. the prescribed requirements; (ii)

(iil) “agreement country”’ means.a country, mcludmg any

e

4 colony, protectorate or terntory subject tothe authority

- or under, the suzerainty.of any other country and any

territory .over | which 2. mandate or. trusteeship is
exercised, which the State President by, proclamation
in the Gazette declares to be an agreement country
with a v1ew to the fulfilment of a bilateral agreement

.- concerning plant breeders’ rlghts between the Repubhc
~..-and such country; (xiii) w0 082 A

(1v) “appllcant” means a. person referred to m sectlon 6

(v) “board” means the board referred to m sectlon 42

(iii) - A ek

(xvi) “osn !t oo fasie) ‘.

(vn) “breeder in relation’ to 2 new: vanety, mearis. the

O

"/ person who-directed: the. breeding of the new variety,

+:+ or who developed or dxscovered it; (xxr)
(vn) ‘convention country” means a: country, mcludmg any

-colomny; protectorate or territory subject to the authority
‘or under the suzerainty of any other country and any
territory :over . which . a_ mandate: ortristeeship is
exefcised, which thé State President by proclamation
in.the Gazette declarés to be.a .convention country
“with a view to the fulfilment of a convention concerning
-plant:-breeders’ rights which has been signed and
ratified by the Republic and such country; (ix)

Act No, 15, 1976 . .

Definitions,
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. (viii) *denomination”, in relation to a new vanety in respect
;1. of which.a: plant breeder’s _right has been granted,
means the generic name for the new variety; (v)
- (ix) ‘‘department’ means the; Department of Agncultural
'+ Technical Services; (vi) .
(x) “holder™, in relation to a plant breeder’s rlght, means
-~ . the person to. whom such a right has been granted in
* terms of* section 20, or who, according to an entry in
the register; is the owner of such a right; (viii)
(xr) “kind of plant” means all related genera, species and
subspecies of a plant which are. known by the same
, . . common name; (xx) -
(xu) “mark” means a mark as deﬁned in sectlon 2 of the
o : Tradé Marks Act, 1963 (Act 62 of 1963); (x) .i.
" (xiii) “Minister”” means the Minister of Agriculture; (xr)
(xrv) -“‘new ;variety”’ means a variety wh1ch comphes Wlth
.+ - .- the requlrements of section 2; (xii)
(xv) “‘officer” means an officer as deﬁned in section 1 of
; the Public Service Act, 1957 (Act 54 of 1957); (iv) . .

(xvr) “plant” means -any. tree,:'shrub. or vegetation, and
. .~*includes any live part thereof, but does not include any
.. propagating material or a denvatlve thereof which is
.used! for.a-. purpose other than the propagatron or
multrpllcatlon of the plant; (xiv) - g
- (xvii) “plant breeder’s right” meéans a plant breeder s right
granted in terms of section 20; (xv) "~ -
" (xviii)' “prescribed”’ means prescribed by tegilation; (xxiv)
2 (xlx) “propagating material” means any plant or any bulb,
1" “tuber,- rhizome,- shoot,” bud or other vegetative part
. " "of a plant which reproduces asexually, and mcludes
“l. " the'seed of a plant; (xxv) =
(xx) “re(grste)r" means the reglster kept m terms of sectron
4; (xvii
- (xxi) “registrar’’ means. the officer desngnated as Reglstrar
.. of Plant Breeders’, nghts in terms of section 3, and
includes an officer acting under a- delegatlon from or
_under the control or direction of the registrar; (xviii)

(xxu) E‘regulatlon means a regulatlon made under this Act;
Xix)
(xxm) “sell’” mcludes agree ‘to- sell or to oﬂ'er, advertlse,
keep, ‘expose, transmit,’ send conVey or ‘deliver for
: -:sale, 'or to exchange or to drspose of to any person in
‘;v_-'v o aany manner for a consideration; and “sold” and “sale”
11 have corresponding meanings; (xxm)u -

(xxrv) “this Act™ includes the regulatlons (vu)

(xxv) “‘variety” means any cultivar,, clone, breedmg line or
hybrrd of a Iund of plant whrch can be cultrvated (xxu)

2. (1) A plant breeder $ 'rrght, the’ content and ’ mode of Appllcatlon
exercise of which are as determined in this Act, may be granted of Act
in respect of any new variety of any kind of plant which the
Minister by notice in the Gazetre declares to bea kmd for the
purposes of this Act;i~-
"(2) A vanety of a'plant referred to rn subsectmn (1) shall be
deemed to be a’'new variety if— :

, (a). itis not available in the Republrc to'the public in the
" ~trade or otherwise at the time of the application for
'the relevant plant breeder’s right or has at such time

i not been ‘available elsewhere for more than'4 years;
(b) [it is not generally known at the time of the apphcatlon

" 4. . for the relevant plant breeder’s right;.

(c) it is by reason of any important characteristic clearly
: distinguishable: from any other .variety of:the same
.. kind of plant the existence: of which is a matter of
common-knowledge at the time of the application for
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.:«r thé'relevant plant breeéder’s right,:whatever the origin,
-+ artificial or natural, of the initial variation from which
% * it resulted may be, : A G

(d) it is sufficiently homogeneous havmg regard to the
-+ .-particular -features : of ‘the sexual. reproductxon "or
vegetative propagation thereof; and. - tod )
(e) it is stable- with regard-to the essentlal characterlstrcs
:"thereof. and -remains true:to the:description thereof
after repeated reproduction or propagation or, where

‘the -breeder ‘has defined-a -particular.cycle of repro- -

wi ~duction:or mulnphcatwn, at the end.of each.cycle, '

(3) A characteristic referred-to in subsection (2)'(c) may be
of a:morphological .or physiological or.any otherfnature and
shall-, be: such that 1t is elearly recogmzable and precrsely
descnbable N k. T .

' (4) For the purposes of paragraphs (b) and (c) of subsectron
(2), a variety shall be deemed to be generally known and ‘the
existence of a variety shall be deemed to be a matter of common
knowledge, as the case may be, if the'variéty, at the trme of the
relevant application'for a plant breedet’s Fipht—! v~ G

i*: (@) " was entered in’ an official list of Varieties, or an applr-

~cation for such entry is under’ consrderatron, ;

(b) is g;cluded ina reference col]ectlon aocessrble to the
© s publieyt - ¢ ik

(c) has been preclsely descrrbed m a pubhcatlon whxch is

- accessible to the public; o/ ™' - Bl ey

(d) has otherwise come to the knowledge of the pubhc

‘3. (1) The Ministér shall designate an- officer in the départ- Designation of
ment as the Registrar of Plant.Breeders’ Rights, who shall be registrar. "
the authority to whom the protection of new plant varieties is
entrusted, and who shall exercise the powers; petform the func-
tions and carry out the duties conferred upon, assrgned to or
imposed upon the registrar under this Act. . - ‘

(2) The  registrar: shall : exercise - his- powers, perform his
functions and carry. out hlS duties subJect to any mstructrons
1ssued by the Minister, =5 - =

(3 (a) Any.power: conferred upon, functlon a531g11ed to or

. i duty imposed :uponthe registrar-may be-exercised,
performed or carried out by the registrar personally
or by an officer under the delegat:on, control or
" direction ‘of the registrar. -+ " G 2
(b) Any decision made or order given by any such olﬁcer
T2 may ‘bé withdrawn or aménded by the registrar, and
.+ “shall;-until it has beén so w1thdrawn or amended, be
R deemed except for the purposes of tlus paragraph to
i 4 “-have been'made by the registrar; ** -
(4) The officer designdted as regrstrar in terms ol' section 3 (1)
* . of the Plant Breeders’ Rights' Act,' 1964 (Act 22 of 1964), shall
be deemed to have been' desngnated as- Reglstrar of Plant
Breéders’ Rights'in'terms of this sectlon. ; 5k _
A lEE LR B e e
4 (1) The: registrar 'shall’ keep a regrster of plant ‘bréeders’ Register of
nghts granted in terms-of this Act, in which shall be entered— plal?tt breeders’
(a) 'the kind of plant to which each new variety belongs; "8 .
" {b)- the.denomination-of each’ new - vanety and’ any ap-
proved change thereof; % P e 2
+“(¢) -the principal’ morphologlcal physrologrcal and other
-~ .. 'characteristics of each new variety, and, where varicties
:° . . are-produced by a cross between certain hereditary
‘components, the principal morphological and physro-
logrcal characteristics of such components;. ..
(d) the full name and address of the original breedcr of
each new variety;
*#-.(e) + the name ‘and address of the holder:of the plant
breeder’s right in each new variety and the name and
address of .each person to whom such nght has been
transferred- G o

oo oA e RN T s B
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(f) ‘the name and address of the person who has been
~ri . appointed as the agent of any person referred to m
paragraph (e);
(g) the date of mceptron of the plant breeders rlght in
‘each new variety; .-
~ (#) the date on which a plant breeder S nght ceases to
exist and the reason therefor; ;.. |
(i). the name and address of- each person to whom a
licence has been issued in terms of sectron 25 for the
_use of the plant breeder’s right; '
(j) ‘the name and address of each” person ‘to whom' a
. compulsory licence has been issued in terms of sectron
27 for the use of the plant breeder’s right; and
(k) such other particulars as the registrar may, subJect to
the provrsxons of this Act, deem necessary.

(2) The register shall, upon payment of the prescribed fee,

ge open for mspectron at the oﬂice of the reglstrar durmg ofﬁce
ours. o R

-(3) The registrar shall furmsh at the request of any’ person
and upon payment of the prescrrbed fee, a copy of e any partrculars
m the register or a certificate in tespect thereof.

(4) The register kept 'in terms of section 4 of the Plant
Breeders’ Rights Act, 1964 (Act 22 of 1964), shall be incorporated
in and form:part of the’ register to’ be:kept under this section,
and any document: supplied'to the registrar under: that Act in
terms of any- provision: thereof; shall -be- ‘deemed to- have been
furnished to the registrar under the correspondmg provxsron of
thls Act :

8, (l) The register shall be pnma facze evndence of all matters Register to be
directed or authorized by this Act to be noted therein. evidence.
(2) A certificate by the reglstrar to the effect that an entry
has or has not been made in the register or that any other thing
authorized by this Act to'be done, has or has not been done,
shall be prima facre evrdence of the’ matters spec:ﬁed m that
certnﬁcate '
DA copy of an entry 1n the regxster or an extract froi the
register, certified by the registrar, shall be admitted in evidence
in any court wlthout further proof or productlon of the regrster

6. ( 1) ‘An apphcatron under sectxon 7 for the grant of a plant Persons entitled to
breedet’s right may be made by— . ; apply for plant
(@) the breeder of a new variety ofa klnd of plant referred breeder’s right.
. to in section 2 (1) Provided that where the breeder is
. an employee’and his duties are such that. they involve
Y plant bréeders’ activities relating to.the kind of plant
“in’ question, the apphcatnom shall be made by the
__ employer of the breeder, irrespective of. whether or
-, -+ notsuch breeder is paid a salary; or _
(b) thie successor in title of a person. who' under paragraph
‘(@) may submit an application.
(2) An application by a person referred to in subsectron (1)
who is not resident in the Republic or, in the'case of a juristic
person, which does not have a registered office in the Repubhc,
shall be submitted only through an agent who is resident in'the
Republic. .~
(3) An applrcatlon referréd to in subsection (2) shall be
considered only if the applicant_ concerned is a citizen of ‘the
Republic or is a citizen of, or.is domiciled in, a convention
country or an agreement country, or, in the case of a _]lll‘lSth
person, has a'registered office in the Repubhc ora. conventlon
country oran agreement country ey T
7 ( 1) Apphcatlon may be made by any person referred to in App]lcatlon
section 6 for the grant of a plant breeder’s right i m a new var1ety for a plant
of a kind of plant referred to in section:2 (1) breeder’s right.
(2) An application under subsection (1) shall be made to the
registrar in the form and manner prescrxbed be accomparnied
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by. the prescribed * application fee: é,nd- contain” an': address
in- the chubllc to. whrch any.notice. or commumcatron may be
sent.- g el el t ladiae Bhivoe o 2l b »

1(3) A legal representatlve or an agent makmg an applncatlon‘
shall furnish such- proof of his title or authonty as the reglstrar‘
niay require or as ‘'may be prescribed, > /=i sutes L

(4) The name and address of an agent of a person applymg
for the grant of a plant breeder’s right and of the agent ofa
holder of such’a right, shall be’ furnished ‘to the registrar in

writing and ‘shall be’ deemed val:d untrl the reglstrar is notified
m writing. of any change.”

(5 A change referred to'in’ subsectlon (4) shall be submitted
to the registrar, m the prescnbed form and manner ' -

8. (1) The effective date of an apphcatmn 1n terms of section Priority and
7 shall be the date.on which the application is received by the redating of
regrstrar, and if more than one application in respect of the applications.
same variety is received, prlonty shall be g1ven to the application
first received by the registrar, . T

(2) If an application referred to in sectxon 6 (2) is preceded
by an application for protection of, the same new variety in a.
convention, country, or an agreement country and ' the last-
mentioned apphcatlon has been deposited in accordance with
the laws.in force i in that, country, the registrar shall;. notwith-
standmg the, provisions of subsection (1) of . this sectlon, give
priority to the ﬁrst«mentroned apphcatron if— e

(@) it is submitted to the registrar in the prescnbed form
-+ withini the prescribed period of the date on -which

.. - such preceding application was duly deposited in a
¢+ comnvention country or an agreement country; i

‘! (b) it is accompamed by a clalm in respect of the pnorrty
- thereof’; and i

“ () it is’ accompamed by the prescnbed apphcatron fee.

(3) A claim referred to in subsection’ (2) (b) shall ‘within the
prescnbed period of the date on which it was submitted to the
registrar, be confirmed by lodgmg with the reglstrar a copy,
certified as correct by the appropnate authonty in the convention
country or agreement country in 'question, of each document
whrch constltuted the relevant precedmg application. - ’

“'(4) An appllcatlon given priority under subsection (2) shall,
within the prescribed period, which. shall not exceed 4 years,
reckoned from the date.on which the prescribed period contem-
plated in subsection (3) explred be confirmed by supplementing
it in any respect necessary in order to comply w1th the require-
ments of this Act. . :

- (5) If two or more appllcatlons for the protectlon of the same
new variety have been deposited on different dates in different
convention countries or agreement countries, the period referred
to in subsection (2) (@) shall be calculated from the date on
-which the earliest of such apphcatlons was deposrted w1th the
appropriate authority. i e

(6) If the registrar has gwen pnonty to an apphcanon under
subsection (2), no matter referred to in section 2 (4) which occurs
within the period referred to in subsection (2) (a) of this section,
shall constitute a ground of objection, to'such application.

. (7) Any priority given to an apphcatron under subsection (2)
shall lapse if any document referred to in. subsectlon (3) or C))]
is not submitted within the relevant period: i

(8) Where an appl:cauon for a plant breeder’s right has been
received by the registrar and a new applicationin respect of any
part of the subject-matter of the first-mentioned application is
made by the same applicant before a plant breeder’s right has
been: granted, the registrar may direct that the newapplication
be antedated to a date not earlier than the date on whrch such
first-mentioned application was received by him.
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*(9) Where an applrcatron recelved by the reglstrar is amended
otherwnse than by way of explananon or correction before the
application -is published -in’ terms of section 13, the registrar
‘may direct that the date of the application shall be the date on
.which it is amended ory if it has been returned to the apphcant
the date on whrch it is agam recewed by the regxstrar -

9. (1) An apphcatlon referred to m sectlon 7 shall be accom- Description and
pamed by e samples of new

: (a) a descn stion, in the form reqmred by the reglstrar, of varieties.
‘a typical plant of the vatiéty in question; and . i
(b) such coloured illustrations of a typical plant of the new
- variety-as'are required by the reglstrar uLat.
(2) The, descnptron referred. to in. subsection (I) (a)— &

(a) shall, 1ndlcate the denomma’uon of the varlety con-
cerned;
U (b) shall be accompanied by such other particulars as' may
+ be-prescribed or required by the registrar; and.

(c) -shall specify the procedure to be used: for’ the mam-
tenance and reproduction of the varlety concerned

~ ~"(3) The registrar may require—"-

(@) that plants of the variety concerned or of the vanety
from which it ariginated be shown to hlm,

(b) that such addxtlonal mfon'ria'tiOn of “specimens as he
k,deems necessary - to ‘détermine . whether or not the
“variety concerned constltutes a, new varlety, be fur-

nished to him.

S
'

. xﬂ
St 48

¥ TR

i . 240 X:‘-

10. (1) The denommatlon of a new vanety shall be proposed Denommallon of
-by the ‘person who. applies for. the. grant of a plant breeder’s  Rew variety.
right in respect theteof; and such denomination shall be subject :
to the approval of the registrar.

v (2) Subject to the provisionsof subsection (5) the reglstrar
may, at any time before a plant breeder’s right is granted, reject
aidenomination’ proposed under subsection (1) if he considers
it;unsuitable, and’ direct the applicant: to submit 'a translation
thereof or some other:suitable denormnatlon ; ;

(3) ‘A-denomination-— : L8 P
(a) shall be suitable to rdentlfy a varrety,, T
OB shall not be siich as to'bé liable'to ‘mislead or to lead

to. confusion concemlng the charactenstlcs, value or
identity of thé variety in questlon, or ‘the identity of
, the breeder thereof; :

(c) . shall "be; different: from every denommatlon ‘which
desngnates existing vanetles of the same;or a closely
:  related kind of plant; ;. e gl i g

(d) shall, ‘subject to:the: prov:srons of: subsect:on (4), not
e be. 1dentnca1 with: or similar ‘to,.or liable to lead to

2 ~confusion * with, ! a . designation ;, which - enjoys the -

" protection accorded to a mark within the meaning—
¥t o) in-the Repubhc, of the’ Trade Marks Act 1963
AN (Ack'62 Of.1963); bor | T
(ii) in a convention countryr or an agreement country,
of the laws relating to trade marks in that country,
and which applies’ to propagatmg material or-the
“use in connectlon therewrth or m connectlon w1th a
product thereof;. B
(e) ‘shall not be inifitical to pubhc order or contrary to
. -7 morality; and -
(f) shall. comply with such further requlrements as the
, :, . .registrar may determine. . ) . 3
.(4) If thé denomination of a new vanety proposed by an
apphcant in terms of subsection (1) is a designation in respect
of which he enjoys the protection referred to'in subsection (3)
(d), the registrar shall not approve such denomination unless

‘\_‘1‘,";.:: B
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the- apphcant in' writing: renounces- his right to ‘the mark- 1n
question. as from: the daté on whlch a plant breeder s: nght in
thé new variety is granted. . i'. -

(5) The denomination approved by the reglstrar for a new
variety in respect of which protection has been granted by, or
an application forprotection has been lodged with; the appro-
pnate authority in a convention country or an agreement country
in accordance with the laws in force in' that country, shall be the
same as the denomination thus protected or thus.applied for in
such country, if the provisions .of subsections (3) and (4) have
been complied with and a’ preferent cla1m thcreto by another
person has'not been established, Wy AT

:(6). No deriomination, other than the approved denommatron
of a variety, may at any time, whether before or after the expiry
of the term of the plant breeder’s nght in respect thereof, be
used in connectlon wrth such vanety ]

2 ,,! : /‘s R

11 (1) The reglstrar may l’Q]CCt an apphcatron made to hrm Rejectlorl ‘of
under section 7 if it appears to him— - ' i - | -+ ... application,
(a) that the application does not comply wrth any pro-
«.'vision of this- Act
(b) that the vanety m respect of whrch the apphcatron is
‘made—_ ;- , e
. (i) is not a new. vanety, L
' ',:, (n) does not comply thh any provrsron of thrs Act;
[ e tor.t
(m) does not belong to a kmd of plant which the
a Mmr;ter has declared to be a kind in terms of sec-
LA W - tion
(c) that the appllcantls ,not under thls Act entltled to make
% . the application;- ;-7 , ‘i
- (d) - that the. applncatron contalns 4a materral mlsrepre-
-, et sentation. o
«. (e) that the apphcatlon fraudulently aﬁ'ects the rights of
the holder of a plant breeder’s right or of the person
% - to, whom provnslonal protectron has been granted in
+. -, terms of section 14;
£ (f) that.-the applicant refuses or has falled or is not able
. to propose an acceptable denomination; ,
(g) that the propagation of the variety in question would
require repeated use of propagating material of another
.. variety for which plant. breeders’ .rights have been
. granted to: or; applied for by: another person, .unless
-such . propagating - material .is used under a lloence
.~ -1 issued in terms of section 25 or 27; -
(h) that the descnptton submitted does not clearly descrlbe
,1 ~-the variety; or ; wrae fen frvow o
(l) that, where such apphcatlon has been preceded by an
application for protection of the same variety in a
_:eo - +i.convention. country “or-an - agreement’ country,..the
§ o descnptron submitted. to him differs from the descrip-
: . tion submitted in.such preceding apphcatlon or that
5 .-the description in such preceding apphcatron does” not
describe a new.variety referred to in section 2~ <+
; (2) If the registrar rejects an application in terms of subsectron
(1) he shall in writing advise the person who applied:for the
- grant,;of a plant -breeder’s- nght, of his. decision. and - of ; the
grounds on Wthh it is based -“,‘, f,z b o ey o _' i

e bE

g Ty

12. (l) A person who has made an applrcatlon under sectlon Amendment of
7 for the grant of a plant breeder’s right, may at any time before application.
such application-is _published under. section 13, add-to or alter
the. description which ; accompamed his apphcatlon, or, the
proposed denomination of the variety in question.: »+ii. . 5
(2) If an application is made for such addition or alteratxon
after the said publication, the registrar may, i he is of the opinion
that the addition or alteration is of material importance, direct
that the-date of the application, for the addition or, alteration
shall be a ‘date not earlier than the date of the relevant ‘appli-



GOVERNMENT GAZETTE, 24 MARCH 1976 No. 5027 17

PL'ANT BREEDERS’ RIGHTS ACT, 1976 - * " Act No. 15, 1976

cation under section 7, or that the date of the application under
section 7 shallbe a date not later thin the date of the application
for the addition or alteration, and.the registrar shall in either
case republish the application under section 7 in a'rnended form
- 13. (1) -If the registrar does not reject an apphcatton under Publication of
séction 11, he'shall by notice in the Gazette publish such partr- apphcanon
culars relatmg to the application as may be prescribed, =~ -

* (2) If an application published under’ subsection Mi is with-
drawn before a plant breeder’s right in respect thereof is granted
ot refused in terms of this-Act, the registrar ‘shall publtsh the
fact of §ucl} mthdrawal by nottce m the Gazette ‘ ( &y

14..(1).The: regxstrar may; at the request.of:a. person whose Grant of
application for;the grant of a’plant’breeder’s right is to be pro;rtsrtonal
published under section 13 (1), issue a ‘profective. direction, to Ea
such person in respect of the variety in questlon el o o

.. (2),Such protectwe direction shall be issued only—- ek

(@) if the registrar is. satisfied - that:'such information,

i .« o facilities-and material as he may:require to-enable him

w410 consider sthe. application for: the- grant of; a plant
breeder’s right,'have been furnished to him; and:

. .(b) if the applicant has gtven a written undertaking to the
i registrar:that, subject to'the.pfovisions ‘of subsection
o 7(3), he'shall ‘not, while the’ ‘protective direction’ is-in
e foreey . Sell “or consent-to" sell in ‘the 'Republxc any

e

""reproductlve material of the variety in quéstion. :
(3) (a) The holder.of.a protective direction shall, notwith-
.standing an undertaking referred to in subséction (2)
.. (b), be entitled to sell: of offer. for sale’ reproductive
" material of the variety in quesnon for’ the purposes of
" multiplication or testing..

(b) All the reproductive matertal produced dlrectl

. indirectly, during: such multiplication ;or: testing, :as
. well as any unused reproductive material, shall become

- or remain the property of the holder of. the protectlve

dtrectton. Gr rehoo L el o, 4

i ,;.“;._,m¢ it o L i
I 15 Whlle a ‘protective dlrectlon is in- force the' variety in Effect of
réspect of which.it was issued shall be protected as if a plant provisional
breeder’s right had been granted in respect thereof, and anything Pmte"tw“'
that would constitute an:infringement of a plant’ breeder’s right
“or would be:actionable-in.proceedings by the holder of such
right, shall, if it is done wrth reference to a varlety 50 protected

be actlonable. SRR ,_t_f

i —.,,,.‘_...

,
T A

16. (1) A protective direction issued under sectton 14 shall, Termination of
subject to 'the provmons ‘of subsection (2), céasé to be of force Pr°;"si°m’1
on the date on which the registrar finally dllows or Tefuses the Pro*<!on
application for a p]ant breeder’s right in respect of the vanety
for which the protectlve direction was issued.

QA protecttve dtrectlon may be w1thdrawn at an earher
date by the registrar if, -in. his, opinion, circumstances. justify
the withdrawal, and shall be withdrawn at an ealier date by the
registrar if he is satisfied that the holder. thereof has failed to
fulfil the terms of an, uudertakmg:referred to in’ paragraph, (b)
of section 14 (2), or, that he has given an undertakmg, whether
enforceable by law or not, to another person in terms whereof
such holder is deprtved of the right to institute an action referred
to in section 48 or, an action for. damages in respect, of an. in-
fnngement ofa pIant breeder 's nght. P N

- .

S P B ' . B
Ty e i ',

17. (1) Any person may w1thm 6 months from the date on Notics and
which the particulars relating to-an application for.a plant g{?gc‘f;n"f
breeder’s right have been published in the Gazette under section >
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13-(1), on payment of the’ prescrlbed fee, lodge ‘an objection
with the registrar to the grant of: a plant breeder’s -right:in
pursuance of such application.

(2) Such obJectlon may. be based onIy on a ground referred
to in'section 11 (1)... .7 .7, i,

. (3) Such objectron shall be in. wntmg and the reglstrar may
direct that’ it be substantxated by such proof as, he may deem
necessary.

‘(4) .The person objecting shall serve a copy of any document
and other proof lodged with: the registrar in terms of subsections
(1) and (3) on the person who applied for the grant of the relevant
plant breeder’s right, and shall- furmsh the reglstrar thh proof
cf the service thereof, . .. .- a0 v

(5) The apphcant may “within 60 days from the date of the
recelpt of the documents and other proof referred-to in ‘sub=
-section’ (4), or within'such further time as the reglstrar may
allow, lodge a counter-statement with the registrar in'which are
set out the particilars of any ground upon Whlch he contests
any allegatxon of the person objectmg o

(6) The apphcant shall serve a copy of. such counter-statement
on the person objecting and shall furmsh the reglstrar with proof
of the service thereof A T e

T 2 ' i o

" 18. (l) An objectron under section 17 shall be heard on the Hearing of
date and at the place and time fixed by the registrar, who shall an objection.
advise the person objecting and the person who applied for -
the relevant plant breeder s right, in wntlng thereof

(2) The reglstrar may m his discretion appomt one or more
.persons who, in his oplmon, have experience in the adminis-
tration of justice or skill in any matter which may be considered
at the hearing, to assist and advise him with regard to the hearing
of the objection, and the remuneration of any such person shall
be as prescribed and shall be borne by the State. oy

(3) The reglstrar may, for the purposes of the hea.rmg of an
obJectmn— o

(a) - summon any person who, in hls oplmon may nge

> . ‘material ‘information - ‘concerning the subject of the

, hearing ‘or. who he' believes has in his. possession: or

i« vcustody or undér his control any document which has

i -'’any bearing upon the subject of the hearing, to appear

480 B 'before him at a time andplace specified in the sum-

" 'mons, to be interrogated or to produce that document,

7" and the registrar may retam for examlnatlon any

document so produced;

.(b) administer an.oath-to or accept an aﬂirmatlcn from

"1, . any person called as a witness at the hearing; and .

tv{¢) rcall-any person.preseént at the hearing as a thness
and interrogate him and require him to produce any
. document.in’ his possession or. custody or ‘undér his
. control, el

(4) The procedure at the heanng of an obJectwn shall be
g detemuned by the regrstrar :

(5) The person objectmg and the person who apphed for the
plant breeder's right in question may, if he appears before the
registrar at the hearing of an objection, be represented by an
advocate or.an attorney or by a patent agent regxstered under
'section 89 of the Patents Act, 1952 (Act 37 of. 1952) Ty

(6) ‘The registrat shall, aftér the’ heanng of an objectlon, in

writing advise the person objecting and the person who applied

. for the grant of the relevant plant breéder’s nght of hxs dec1s1on
and of the grounds on which 1t is based

- (7) An application in respect of which the reglstrar upholds
an objection shall lapse, and the registrar, shall. by notice in
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the Gazette publish such partnculars relatmg to the lapsmg as
may be prcscnbcd " Ry

Act No. 15,1976 -

19, (1) (a) The regrstrar shall consrder every apphcatlon for Consideration and

~the grant of a plant breeder’s right published under examination of -

section 13 (1) and all documents and any other proof applications.

+ - submitted to him in connection therewith, in order to

." . .ascertain: whether: the applrcatron comphes with the
., requirements of this Act:n. ...

(b)) Where an objection has been lodged under sectlon 17,

the registrar shall delay considering the relevant

: application. until the objection has been disposed of.

(2) The registrar shall undertake such tests.and trials as he
may deem necessary with a variety in respect of which an appli-
cation is being considered under subsection (1) or have such
tests and trials undertaken in terms of subsection (6) in order
to enable him to determme whether such a varlety is a new
variety.- "

(3) The person whose apphcatlon is. bemg con31dered shall,
for the purposes of such tests and trials and at such a tlme and
plaee as the registrar may determine— . - w g

- (a) .pay the.appropriate prescnbed exammatron fee “and
(b) furnish the registrar— - ;-
(i) with the propagatmg materlal wh1ch he may
.l o require; . ..
(n) with such specrmens of plants of the varrety or of
parts of such plants as he may require; and ,,
(m) with such’ information in connection w1th the
variety as he may require. =

(4) (a) Notwrthstandmg the provisions of subsection” (2), the
\ registrar may, if he can obtain acceptable results of

" tests and trials with the variety in_question from the

.. appropriate authority in.a convention country or an

' agreement country, in his discretion decrde not to
_ undertake any tests or trials with a variety in respect

'of which an applrcatron is bemg con51dered under

subsection'(1).

(b)) The costs involved ‘in obtammg the results under -

... ,.. . paragraph (a) shall be paid to the registrar by.the
e _person whose apphcatlon is being considered.-

(5) Different examination fees; may be prescribed in respect
of tests and trials with different kinds of plants. .

- (6) The ‘registrar’ may submit propagating. material of a
variety in respect of which application for a plant breeder s
right has been made to him, to the approprrate authority in a
convention country or an: agreement country in order to have
the necessary tests and trials undertaken'therewith, and the
registrar shall accept the results of any such‘té’sts or trials which
such authority may furnish to him. -

S20, (1) If. the' registrar, after con51der1ng an appllcatmn in Grant of plant

terms-of section 19 and exammmg the results of any tests or breeder’s right.

trlals conducted with the variety in questron, is of the opinion—
.(a) that the appllcatlon conforms to the requrrements of
this Act; '
- (b) that the applrcant 1s entltled under thls Act to make
the application; gl > o e
(¢) - that the variéty is a new variety and that lt conforms
to the requirements of this"Act, =
he shall grant a plant breeder’s rlght in respect of such new
varrety
(2) The reglstrar shall m respect of each p]ant breeder S
right granted—-—"
(a) issue a certlﬁcate of regrstrahon in respect thereof to
: - the person who applied for the grant of the right;
(b) enter the applicable partlculars referred to in section
v 4(1)in the register; and
* (¢) by notice -in the ‘Gazette  publish such partlculars
relating to the grant of such right as may be prescribed.
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(3) (a) If the registrar refuses the:grant of a plant: breeder s

- .. right, he shall in writing advise the person who applied
for the right of his'decision-and of:the:grounds on

© ..~ which'it is based, and shall,"subject to the provisions
v« of paragraph'(b), by notice in the Gazette publish such
* particulars relating to the refusal as may be prescribed.
”’1(b) “The ‘grounds “on which the decision is based shall not
** be published in"'the said: notlce nor be open for m-

“ spection éxcept by ordér of a'court.’ /i ;
O ) ‘? !"' Pk

21, (1)'A plant breeder’s tight “shall,” subject t0 -earlier Limitation of -
termination under this Act, be granted for the: ‘period prescribed plant breeder's
m respect of the kind of plant in questlon, ‘which périod shall— right.

(a) in the case ofa. frurt tree or any, 'root-stock thereof,
. any ornamental tree, any vine or any root-stock thereof
. "““or any forest tree, be not less than 18- years'and not
""" ‘more than 25 yéars; and -

(b) ‘in the case of any other kind of plant be not less than

... 15 years and not more than 20 years.
_ (2) The penod referred to in subsection 1)) shall be calculated-
from the date on which a. certificate of reglstratmn is issued
under paragraph (a) of section 20 (2). j

:.Z';

22 (A person to whom a plant breeder s rlght has been Payment of
granted shall,’during the curfency of such right, annually pay annual fec.
to the registrar the annual fee prescribed in respect of such right.

(2) (a) ‘The first such annual fee shall be payable on or before
.1 January of the year following the date on which a
-_plant breeder’s right is granted, and any.subsequent.
annual fee shall be paid before 1 January of each year.

(b) The registrar.shall, -subject to the payment of such

- . additional fees as may be prescribed, upon application
extend the time for the payment of an annual fee for

a period not exceeding 6 months.or for periods the-

aggregate of which does not exceed 6 months.
., !

23 (l) The effect of the protectlon given under ‘this Act by Rights of holder
the grant of a plant breeder’s right shall be that prior authority of plant breeder’s
shall during the currency of- the right be'obtained by way of right.
licence under section 25 or 27 by any person—:, *

(@) to undertake the productlon, sale, 1mport into or
+ .. export from the Republic of propagatmg material of
. the relevant new variety; and. .. . . i
(b) to: use the new variety-in’ questxon in- developmg a
hybrid or a different vanety of that kind of plant.

(2) Notwrthstandmg -the ‘provisions of subsection '(1), the
holder of a plant breeder’s right shalt during the period which
the Minister may prescribe as a period for the exercise of sole
rights in respect of the kind of plant to which such new variety
belongs, have the sole right to undertake with-regard: to the
relevant new variety any activity referred to'in that subsectron
or to have such actmty undertaken by any other person. '

(3) Tt shall not be an infringement of a plant breeder’s rlght 1f
a ‘person who'procured any propagatmg material of a new
variety in a manner which does not infringe any right of the
ho]der of the relevant plant breeder s rlght— gt Tgn By

Ha) ‘resells’it; o o o SR et
(b) -sells ‘any Uplant, - propagatmg matenal or’ product
"+ derived therefrom for purposes other than the further
AR -"propagatxon or multlphcatton thereof; or ‘
Lo (c) “uses or multlphes it in the development of a hybrld or
' . a different variety or for purposes of any other bona
ﬁde research: Provided that the repeafed use,’ without
" the necessary authority, of the relevant propagatmg
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- material for the commercial productlon of a different
L .variety, shall constltute an mfrmgernent of a plant
-breeder’s right. -

1)) Notwrthstandmg the prowsrons of subsectron (3) (b), an
ornamental plant in respect of which a plant breeder’s right has
been granted ‘and any part thereof which is normally sold for
purposés ~other - than' multiplication thereof, . shall ~enjoy -the
protection of such right when it is used commercrally as propa-
gating material in the production of such ornamental plant or
of a cut flower. . e N

24, (1) The holder ofa plant breeder s rlght shall ensure that Maintenance of
he is in a position during the currency of the right— 7 ’egt“’r‘}“l"“"e
- (@), to furnish the registrar on request with propagating ™"
' material of the variety in respect of which the right
~ was granted and which. is capable of reproducing the
,- - said variety in such'a manner that.the morphologi-
g cal _physiological , and  other: chatacteristics thereof
ey correspond with those descnbed at the time of the
grant of the relevant right; =~ :
., (b) on request to give to the registrar the information and
" to accord him the facilities deemed’ necessary by him
“to satlsfy himself- that “such holder is maintaining
propagatmg matenal which conforms to the require-
ments referred to'in paragraph (a). . . -,
(2) The registrar may undertake any mspeetlon in connectlon
with any matter referred to in subséction (1) which he may deem
necessary ' _
28, (1) The holder of a plant breeders nght may at’ the Licenices.
request in ‘Wwriting of another-person, grant to such pérson a
licence 1n‘terms of which-such person may be authonzed to
undertake any act1v1ty referred to in section 23 (1).

(2) The licence may include conditions regardmg—_' A
(a) .the quantity of propagating material of the relevant
.. variety to be supplied to the holder of the llcence, and

- the price thereof:

(b) the royaltiés’ payable ln respect of the explontatlon of
) the licence; . o, -

(c) the information to be’ furmshed to the holder ‘of 'the
.rélevant plant breeder’s right regarding the, extert to
"which'the licence is being exploited; ;

+ (d) the period of validity of the licence, which’ shall ‘ot

. exceed the térm of the relevant breeder’s right;

*"(€) " the transfer thereof; :

. (f) the punitive measures appllcable with reference to any

.- condition which is not comphed with; and” |,

" (g) any other matter which the part:es may agree to.

(3) The holder of a plant breeders right. shall ‘within the
prescribed period notify the registrar in such form and ‘manner
as may, be prescribed; of each:licence issued by him. under this
section, and shall furnlsh the reg1strar w1th a copy of. each such
licence... . - s T ey

@ Dunng the penod Wthh the Mmlster prescnbes under
section 23 (2) as a period for the exercise of sole rights’in respect
of the kind of plant to which a new.variety belongs, the registrar
shall not issue a compulsory licence i in respect of that varlety in
terms of sectlon 27

dho T ‘..' G e, ‘;t Gt

26. n Any person who is of the oplmon that the holder of Application for

- a plant breeder’s right unreasonably refuses to- grant him a fgg‘%g's“"
licence under section 25, or that such a holder is imposing =
unreasonable conditions’ for ‘the® issue ‘of such a licence, may

. upon payment of the prescribed fee apply-to the ‘registrar for
the issue to him of a compulsory -licence’in ‘respect ‘of the
relevant plant-breeder’s right on the ground that the reasonable
requirements of the public with regard to the new variety in
question are not being satisfied or will nrot be satisfied.
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-2 (2) ‘Ad application made in terms of subsection (1) shall set
out the reasons why the person concerned considers the refusal
or conditions contemplated in subsection (1) to be unreasonable,
and the registrar may require the application to be substantiated
by such proof as he may deem necessary. , . io 1. i

(3) A person making such application: shall‘servea copy of
any ‘document: and - other .proof lodged- with the:registrar:in
terms of subsections (1) and (2) on‘the holder of the: relevant
plant:bréeder’s right, and shall furmsh the regrstrar mth proof
of the service thereof..! + 7% n™ b L i HhL

(4) The holder of such plant breeder s nght may. w1th1n 60
days:from the date of the receipt:of the documents and other
proof referred to'in subsection (3), or within’ such further time
as’ the registtar may allow, lodge a counter-statement with the
registrar in which are set-out the particulats :of- any. ground
upon which he contests the application in question.”] = i

:i(8y Theholder ‘of such :plant: breeder’s right. shall,serve. a
copy of ‘the counter-statement ‘on' the :person who made the
apphcatmn and ishall furmsh the reglstrar wrth proof fof the
service thereof.

*(6) If the person who made the apphcatlon and the holder of
the relevant plant breeder’s right at-any stage after the ‘appli-
cation has been lodged with the registrar, reach:an agreement
with regard to the issue of a licence, the person who made the
application shall inform the reglstrar of the agreement where-
upon the apphcatlon shaIl lapse g e s, B

e

27 (l) An apphcatron under sectron 26 shall be heard on the Grant of
date and at the place and time fixed by the registrar, who shall °°mp“15°"y
advise the person who made the apphcatlon and the holder of
the plant breeder’s right in wntmg thereof. ..o i -

(2) The provisions of sections 18 (2), (3), (4) (5) and (6)
shall mutatis mutandu' app]y w1th reference to the hearmg of
the application: ... .

+ (3) If the registrar. 1s satlsﬁed that the holder of a- plant
breeder s right is unreasonably refusing a-licence under section
25. or imposing unreasonable. conditions for the issue thereof,
and is satisfied that; as a result of such refusal or such'conditions,-
the reasonable requirements of the public with regard toithe
new variety in question 'are not being satisfied or Will not be
satisfied, he may issue a compulsory.licence— s

(a) which shall include the conditions referred to in
~‘urw) paragraphis (@) up to and including (f) of section 25 (2),
i i-and such other ccmdmons as the reglstrar may deter-
~mine; - . T
(b) ~which. may at any trme be revrewed by the registrar
. by reason tof representations- made to hlrn for the
<+~ amendment or withdrawal thereof. . s~ 3

:(4) In settling the terms of a compulsory hcence the reglstrar

shall endeavour to ensure that propagating material of the

. variety in-question shall be available to the public at reasonable
prices’ consistent with the holder of: a. plant breeders nght
deriving a reasonable advantage therefrom.: ;: - - «.

(5) (@) A compulsory licence may be granted ‘to any person

whether or not the holder of the relevant plant
. breedér’s right has granted a licence'under section’ 25

* - . to.any other person.: oowt mE e e mom
(b) The issue of a compulsory licénce shall not prevent
- the holder of the plant.breeder’s right from grantmg
additional lrcences in terms of section 25. > §hg ot

it 8 s wot ) L8 el B "
28. (1) Where a plant breeder s nght 1s, after the commence- Joint holders of "+ :

mient of this Act; granted to two or more persons jointly, each ga‘“ breeder's: - .

such’ person shall -subject ‘to any wrrtten agreement to the

contrary between them, be entitled—.~". "

_ (a) to an equal share in such nght i
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(b) to “undértake in connection therewith: for his' own
g ' benefit any activity referred to in section.23 (1), if he
ot dnsgloses any such actrvrty to the other Jomt holders;
L can
(c) to institute any actlon 1n respect of any 1nfrmgement
-of that rlght

(2) ‘A joint holder of a plant breeder s nght shall not wrthout
the consent of the other joint holders be entitled— ", ~“" ' °
(a) to grant a licence under section 25; or *

v (b) to transfer the whole or any part ‘of 'his’ interést “in
‘ -such right. .~ . . b Tiy Sn
(3) Where an action is founded on, the sale of any propa-

gating. material by a.joint holder of a:plant breeder’s right,

such joint holder shall for the purposes of the action be deemed
to be the sole holder of the plant breeder’s right..

(4) The court may upon the apphcanon of any joint holder
of a plant breeder’s right and after giving to any:other joint
holder. of: the right an. opportunity of.being heard, give any
direction with regard to the transfer of the right or any part
thereof, .or with regard to the grant of any licence in respect of
the right, or with regard to .the use and-development of the
rlght as appears just and expedlent and each jomt holder shall
give effect to any such direction. ; e

(5) If any person who is requlred to give eﬁ'ect to any direction
under subsection (4) fails; within the period determined by the

" court or, failing such a determination, after being requested in
writing to do so by any joint holder of the relevant right, to
execute-any instrument or to'do any act or thing required to
give effect to the dlrectlon, the court may empower any person
to execute the instrument in question or'to do the act or thmg
in question in the name -of and on behalf of the person 50
fa11mg : 4 b s e :

. 29, (l) The holder of a plant breéder’s rlght under this Act Transfer of
or the Plant Breeders’ Rights Act, 1964 (Act 22 of 1964); shall, glat?tt breeder’s
within the prescribed period after such right or any part thereof "5
has been transferred to another person and in the.form. and
manner prescnbed and upon payment of the prescribed fee—

(a) inform the .registrar of the name and address of the
--person to whom the r1ght or part thereof has been
transferred; and -
.. (b) furnish the registrar with proof that a notrce of such
-~ - . transfer has been served. on- every person I1censed in
-~ respect of that right. + .. S R L

(2) A person to whom a plant breeder s nght or. any part
thereof has been transferred shall, if he appoints an agent with
respect to such right, within the- prescrlbed perlod and in the
form and manner prescribed, 1nform the reglstrar of the name
and address of such agent.

< (3) The reglstrar shall by noticé in the Gazette publlsh such
particulars relating to a transfer of a- plant breeder’s right of
_whrch he is mformed under thlS sectlon, as may be prescnbed

30 (1) Sub_]ect to the provrswns of subsectron (2), a plant State bound by -
breeder’s right shall in all respects bind the Statein the same way plant breeder’s
as it binds any other person.

5 (2) No fees. payable under thls‘Act shall be payab]e by the
tate.

sk

31. 1) (@ The Mlmster may by notlce in’ the Gazette State may take
"~ declare that ‘the plant breeder’s right in any new over plant
' variety of a kind of plant shall, as from a date deter- breeder’ right.
 mined by _him and. published.in the same or a later
notlce in the Gazetre, be taken over by the State
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- (b)™ As from the date determined: under' paragraph (a) all

.. " ~rights 'and -liabilities "pertaining - to “the ‘said plant

breeder’s right shall be deemed to have been trans-
oo e ferred to the State, and such rights shall as from that

-« date vest in the Minister on behalf of the State.

(2) The Minister shall pay the person who was the holder of
the plant breeder’s right in question immediately- prior to the
date referred to in subsection (1) (@), such compensation as may
be agreed upon or, famlmg agreement .as, may- be settled by
arbitration. . ... ., .7 . o Fo

g ,,w.’:-'t e

- 32. (1) The -denomination approved in. respect :of - a new Alteration of
vanety may be altered or supplemented by the registrar— denomination.

(@)  if ordered by the court on the application of a person
. who-in law.has a ipreferent claim.to the ‘use of the
designation in question;
- .(b), on the application of the. holder of a. plant breeder’s
rightin that variety; .
(c) if the. information: submitted to the reglstrar in the
appheatlon for the approval of|, or in connection with,
oo oyt oo the denommatlon in.question was incorrect and the
" " registrar .is of the opinion, that such denomination
would not have been approved had he known that such
.+ . .information was incorrect; or -
' (d) if information comes to light’ which;’ 1f dlscovered
i - earlier, ‘'would in the opinion of the reglstrar have
- resulted in the refusal of such denomination.” '

(2) An apphcatlon referred to in subsection (1) (5} shall be
made to the registrar in the form and manner prescribed and
shall be accompanied. by:the prescribed application fee.

.(3) If an alteration or. supplementation becomes necessary. on
a ground referred to in paragraph (c) or (d) of subsection: (1),
the registrar shall in writing inform the holder of the relevant
plant breeder’s right thereof and give the grounds on: which
the alteration or supplementation is deemed necessary, and such
holder shall submit proposals’ for 'analteration or supple-
mentation within 60 days from the date of the notice to him.’

(4) If the registrar intends approving any proposal for 'the
-alteration- or’ supplementatxon of a denomination under. sub-
séction (1) (b):or (3), he shall by notice in the Gazette publish
such particulars relating to the mtendcd alteratxon or supple-
mmentation as may be prescribed...

(5) Any person may ‘within 3 months from the date -of the
‘publication of part1culars under sibsection (4) and on payment
of the prescribed fee, lodge with the registrar a written objection
to the grant of the alteration ‘or supplémentation in question,
and the registrar may require the objection to be substantiated .
by such proof as he may deem necessary, | .

.(6) The registrar may, after. considering any obJectlon lodged
under subsection” (5),..approve " the. proposed " alteration or
'supplementatlon, and shall by notice in the Gazeite publish the
prescribed partlculars relatmg to an alteration or supplernen-
tation s~ approved. ‘

(7) The registrar ‘shall’ forthmth pubhsh by ‘Totict | 1n the
Gazette the prescribed particulars relating to an alteranon or
'supplementatlon ordered under subsectron (l) (a) f- ‘

33. (1) A plant breeder s r1ght shall termmate upon the explry Termination of
of the period prescribed in respect thereof under section 21. P ali‘tt breeder’s
-5;:(2)- The registrar may terminate a plant. breeder’s right prior rig :
to the.termination contemplated m subsectlon (1), 1f he is
satrsﬁed—; ety 10t R L ae Wy o Ve

’(a) - that any mformatlon subrmtted to- hnm in the applr-
cation for such a fight or in connection with such an
application, was incorrect and that such a right would

, . not, have - been granted if he- had known that ‘the
.+ . information was mcorrect UL IR
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' (b) thatinformation has come to light which, if discovered
earlrer, would have resulted in the right bemg refused;

(c) that prrorlty should be given under section 8§ to any
other application for the grant. of a plant breeder s
right in the same variety;

(d) that the holder of the right refuses or - has fax]ed or is
. not in a position to furnish the registrar with propa-
gating material of the relevant variety which conforms
to the requirements of paragraph (a) of section 24 (1);

(¢) that the holder of the right has failed-to comply with
- any request under paragraph () of section 24 (1), or
that he has prevented the registrar from undertakmg

an inspection referred to in section 24 (2);

(f) that the holder of the nght refuses or has failed or is
not in a position to submit a proposal for an alteration
or a supplementation of a denomination after having
been requested to do so under section 32 (3);

(g) that the annual fee under section 22 was not paid
wrthm the tlme referred to in that section. . -

(3) The regrstrar shallin wntmg advise the holder of the plant
breeder’s right in question and the holder of any licence issued
under section 27 or with respect to which a notification has been
given under section 25 (3), of his intention to terminate a plant.-
breeder’s right under subsection (2) and of the grounds therefor.

(4) Any holder referred to in subsection (3) may, within 60
days from the date of the advice under that subsection or within
such further time as the registrar may allow, upon payment of
the prescribed fee lodge with the registrar an objection against
the intended termination of the plant breeder’s right in question

(5) The provisions of sections 17 (3) and 18 (1), (2), (3), (4) (5)
and (6) shall mutatis mutandis apply wrth reference to such an
objection.

(6) The registrar shall pubhsh the termmatlon under sub-
s(;:ctron (1 or (2) of a plant breeder ] rrght by notlce in the
azette. - -

A certificate of reglstratron issued under para'graph (a) of
section 20 (2) shall, within the prescribed period, be returned to
the registrar by the holder thereof when the relevant plant
breeder’s right terminates or is terminated under this section.

34 (l) ‘The holder of a plant breeder’s nght may at any time Voluntary
notify the registrar in the prescribed manner and upon payment surrender of

of the prescribed fee that he is surrendering such right, and such pla“t‘ breeder’s o

holder shall furnish the registrar with proof that a copy of such
notification has been served on any person licensed with respect
to that right and on any other interested person. ,

(2) The reglstrar shall by notice in the Gazette publish such
partlculars relating to the surrender as may be prescnbed

35, If any propagatmg material of a variety in respect of Marking of
which a plant breeder’s right has been granted is sold for pur- labels or
poses of propagation, the denomination of that variety shall containers.
clearly and legibly appear on a label attached thereto, or, if it is

‘ packed onthe contamer ‘

36 (1) The registrar may authorize—

(a) the correction of any clerical error Or error in trans- Correction of
lation appearing in any plant breeder’s right, the errors.
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application for such a right or any document filed in
pursuance of such an application, or the register;
(b) the amendment of any document for the amendment
of which no express provision i$ made in this Act;
(c) the condonation or correction of any irregularity in
- _procedure in any proceedings before him, if such
. condonation or correction is not detrimental to the
. interests of any person. o
"7 (2) The registrar may exercise the authority under subsection
(1) mero motu or upon request in writing. - - BN
(3) Where the registrar intends exercising his authority under
subsection (1) mero motu, he shall give notice of his intention to
the holder of the plant breeder’s right or the applicant for such
right, as the case may be, and to any other person who appears
to him to have an interest in the matter, and shall give such
holder, applicant or person an opportunity of being heard
before exercising his authority. o

37. (1) (@) Whenever any discretionary power is given to the Discretionary
- registrar by this Act he shall not exercise that power power of
in a manner adverse to an applicant or an objector or Tesistrar.
" other person who according to the register appearsto
be an interested party, without giving such applicant,
objector or interested person an opportunity of being
heard within the time prescribed- or, if no time has
been prescribed, within such reasonable period as
shall be fixed by the registrar,, o
(b) . An applicant, objector or other interested person
i’}eferéed to in paragraph (a) may waive the right to be
eard, :

(2) Whenever by this Act any time is specified within which
any act or thing is to be done, the registrar may, save where it is
expressly otherwise provided, extend the time either before or
after its expiration. ‘

38. A defect in the form of any document which is in terms Defect in form
of any law required to be executed in a specific manner, or in a not to invalidate
notice issued in terms of this Act, shall not render unlawful an documents.
administrative action executed in respect of the matter to which
such document or notice relates, and shall not be a ground for
exception to any legal procedure which may be taken in respect
of such matter, if the requirements and meaning thereof are
substantially and intelligibly set forth. : “

39, (1) All documents lodged with the registrar in connection Preservation and
‘with plant breeders’ rights and any application for such rights proof of
shall, subject to the provisions of subsection (3), be preserved documents.
for the prescribed period. ‘ e Pk ®
(2) Any document referred to in subsection (1) which in the
opinion of the registrar may lie for inspection by the public,
shall upon payment of the prescribed fees be open for inspection
‘during office hours at the office of the registrar, and copies
thereof shall on request and upon payment of the prescribed
fees be furnished to any person. b y o
(3) Where an application for the grant of a plant breeder’s
right has been withdrawn, the registrar shall return all the
papers submitted in connection with. the application, to the
applicant at the address indicated in the application or, if this
is qo:l practicable, destroy them after expiry of the prescribed
period. ‘ - o T
' (4) The provisions of section 5 (3) shall mutatis mutandis
‘apply with reference to all documents lodged with the registrar,
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40. No person shall, except— : Secrecy,
(@) to the Minister, the board, the reglstrar or any other
' person for the purpose of carrying out his duties or
the performance ‘of his functions under this Act;

(b)) to a police official for the purpose of an inquiry
relating to the enforcement of the provxs1ons of this
Act; or

, (¢) when required to do so by any court or under any law,
- disclose any information acquired by him in the carrying out
of his duties or the performance of his functions under this
¢ Act in relation to any new variety for which an application for
the grant of a plant breeder’s right has been made, or in relation

to the business affairs of an apphcant

41. The proprietor or other registered user of a trade mark Trade marks.
registered in terms of the Trade Marks Act, 1963 (Act 62 of
1963), may, on the conditions. prescribed, use such mark in
conjunction with the denomination of a new variety in respect
oé‘ which a plant breeder’ s right has been granted in terms of
this Act.

-

42 I A person who - feels aggrieved by any decmon or Appeal against
action taken by the registrar in terms of this Act may, within d°t°'5’°“f°tfh‘ :
the period and in the manner prescribed and upon payment of ‘;‘:;,2{;;; ©.
the prescribed fees, appeal to the Mlmster against the decision
or action in question,

(2) (@) The Minister shall refer the appeal for mvesugatnon

and decision to a board the members of which shall be
appointed by the Minister and which shall consist of—

(i) one person designated as chamnan on account of
his knowledge of law; :

(u) two persons who in the opinion of the Minister
have expert knowledge of the subject of the appeal.

(b) A person appointed under subparagraph (ii) of para-
graph (@) shall be disqualified as a member of the board
if he has any direct or indirect personaI interest in the

: - outcome of the appeal.
- (3) (@) The provnslons of sections 18 (1), (3), (4) and (5) shall
mutatis mutandis apply with reference to an appeal.

(b) The registrar shall be entitled to be represented at an
~appeal by an advocate or an attorney or by a patent
agent registered under section 89 of the Patents Act,
1952 (Act 37 of 1952). -

(4) If a person appointed under subsection (2) @—
(@) dies during the investigation of the appeal or so soon
" before the commencement of the investigation that
the vacancy cannot be filled in time;

(b) is unable to act.and another person cannot be ap-
pomted in time; or

(c) is, after the investigation' has commenced, unable to

3 continue therewith,
the parties may agree that the mvestlgatlon be continued by
the remaining members, in which event, where the member who
has died or has become incapacitated was or is the chairman
of the board, the Minister shall designate one of the remaining
. members to act as chairman.
(5) (@) If the parties do not agree under subsecnon (4), the
_ investigation shall be adjourned in order that the
Minister may appoint a member, in accordance with
the requirements of subsection (2) (a), in the place of
the member who has died or has become incapacitated.

(6) Where anappointment has been made under paragraph

(a), the investigation shall, if the parties so agree, be
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- continued as from the stage at which the investigation
.. was interrupted by the death or incapacitation of a
- member, or shall, if the pames do not so agree, be

- commenced de novo.

(6) The board may after mvestxgatron of the appeal—
(a) conﬁrm, set aside or vary the relevant decision or
i action of the registrar;
~ (b) order the registrar to execute the decrsron of the board
" in connection therewith. -

. (7) (a) The decision of the board shall be in wrltlng, and a
. copy thereof shall be furnished to the regrstrar, the
appellant and any other party.

(b) No appeal shall lie against the decrsron of the board.

. (8) If the board seéts aside any decision or action by the
registrar, the prescribed fees paid by the appellant in respect of
the appeal in question shall be refunded to him, or, if the board
varies any such decision or action, it may in its discretion direct
that the whole or any part of such fees be refunded to the

. appellant _ ‘ ,

43, (l) The grant of a plant breeder’s right shall not be Common
refused and such ri ight shall not be terminated prior to the expiry ggg‘@:ggfyd
thereof if the applicant for or the holder of such right, in iy certain
pursuance of allegations that the new variety in respect of which circumstances
such right has been applied for or granted was at the time of not to frustrate
the application for the grant of such right generally known or :1111: breeder’s
that the existence thereof was a matter of common knowledge, ’

proves—

(a) thatthe cultivation of the new vanety had been under-
. taken only for the purposes of tests and trials with a
view to the technical evaluation thereof;

(b) that the inclusion of such variety in an official list of
varieties or an application for such inclusion which is
under consideration or the inclusion of such variety
in a reference collection, arises from the results of
tests and trials referred to in paragraph (a); .

(c) that the exhibition thereof at an exhibition or a reading
of a paper in connection therewith before an audience:
or the publication of such paper or other.technical
information in connection therewrth arises from the
results of tests and tnals referred to m paragraph (a),

- or
(d) that anytlung réferred to in paragraph (@), (b) or ()
'~ was done by another person without his | pnor authority
or consent.

(2) Notwrthstandmg the prov:srons of subsection (1), the
registrar may reject the proof referred to in that subsection if he
is satisfied that the applicant or holder in question failed to
take all reasonable steps to protect his rights w1th1n a reasonable
time— .

) in the case of the cultivation referred to in subsectlon

) -(1) (a), after the commencement of such cultivation; or

(b) - in the case of subsection (1) (d), after the act in question

: by;such other person was ﬁrst brought to his notice.

.44, (I) The Mlmster may rnake regulatlons—- L Regulations,
(@) prescribing any certificate or other document or form
. to beissued or used for the purposes of this Act;
(®) prescnbmg the fees payable in respect of any appli-
cation, matter or document; i
(¢) prescribing the scale of remuneratron which shall be
paid to a person appointed in terms of section 18 (2);
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@)
- section 42 (2);

‘prescribing the 1nformat10n and facxhtles to be pro-

C (e
. vided to the registrar by an applicant for a plant

(&
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prescribing the scale of remuneration Wthh shall be
paid to any mcmber of a board appomted in terms of

breeder’s right, and the reproductive material to be
submitted at the time of an application and thereafter;
prescribing the tests, trials, examinations and other
steps to be taken by an applicant or the registrar before
a plant breeder’s right may be granted and the time

. within which they are to be taken; -

Act No. 15,1976 -

prescribing the records  relating to reproductlve ,

material for sale, multiplication or export to be kept

g _ by any person who has such material in his possession

"or under his control, the form and manner in which

they are to be kept, and how and to whom they shall

- be available for mspectlon, \

103
1

concerning any matter which in terms of th1s Act is
required or permitted to be prescribed; and

concerning, generally, any matter Wthh he considers
necessary or expedient to prescribe in order that the
objects and purposes of this Act may be better achieved,
the generality of the powers conferred by this para-
graph not being limited by the provisions of the
preceding paragraphs.

' “(2) Different regulations may be made in terms of this sectlon
in respect of different classes or groups “of plants or in respect
of different kinds of plants or in such other respects as the.
Minister may determine.

(3) The regulations may in respect of any contravention
thereof or failure to comply therewith prescribe a penalty not
exceeding a fine of two hundred rand or imprisonment for a
period not exceeding six months. ;

@ A regulatxon prescribing any fees shall be made only
after consultatlon with the Minister of Fmance

45 ) Any person—

(@

who makes a false entry in the regxster or causes 1t to

- be made therein, or who makes a writing or causes a

K
()

@

writing to be made which falsely purports to be a copy
of an entry in the register or of a document lodged
with the registrar, or who produces or .tenders or
causes to be produced or tendered as evidence any
such entry or any such copy;

who, for the purpose of deceiving the regxstrar or any
officer in the administration of any provision of this
Act, or who, for the purpose of procuring or influencing

- the doing or omission of anything in relation to this

Act or any matter thereunder, makes a false statement
or representation knowing it to be false;

Offences and
penaltics,

who obstructs or_hinders the registrar or any officer

in the exercise of his powers or the carrying out of
his functions under this Act;

who, having been duly summoned to appear at any

"proceedings under this Act, fails without lawful
_ €xcuse so to appear;

who, hav1ng appeared as a thness at any proceedings
under this Act, refuses without lawful excuse to be

_.sworn or to make affirmation or to produce any

~document or answer any question which he may be

lawfully required to produce or answer;

who falsely represents that propagating material sold
by him for the purpose of propagation or multipli-
cation is propagatlng material of a vanety In respect
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of which a plant breeder’s right has been granted under
this Act, or that the’ propagatmg matenal ‘originates
from such a variety; .

(g) who, at the sale of propagating matetial for the purpose
of propagation or multiplication, uses a dénomination
therefor which is different from the denomination
registered in terms of this Act for the variety in question

. or uses the registered denomination of another variety

. of the same kind of plant or uses a dendmination which
corresponds so closely to a’ reglstered denomination

. that it is misleading;

(%) - who fails to comply with an undertakmg referred to

in paragraph (b) of section 14 (2);

(i) who, except in the circumstances referred to in’ sect1on
. 40, discloses information acquired by him in the course
#+ 7 of his duties or in the performance of hxs funcnons

<l . under this Act, )
Ik shall be guilty of an offence and fiable on 00nv1ctxon— '

‘ (1) in the case of a4 contravention referred to in
paragraph (@) or (&), to a fine not exceeding one
thousand rand or to imprisonment for a period

_ not exceeding two years or to both such fine and
- such imprisonment; or '
" (i) in the case of a ‘contravention referred to in
paragraph (¢), (@), (e), (f), (), (A) or (i), to a fine
- not excceding five hundred rand or to imprison-
ment for a period not exceeding one’ year or to
both such fine and such imprisonment.
(2) Notvmhstandmg anything to the contrary in ‘any other
law, a magistrate’s court shall have Junsdmtmn to 1mpose any -
penalty prescnbed by thls Act.

46. (1) The regxstrar, or an officer who under the delegatxon, Prohibition of
control or direction of the registrar exercises the powers, per- ’%c: ing by
- forms the functions and carries out the duties assigned to or e Sy
imposed upon the registrar under this Act, shall be guilty of an
offence and liable on conviction to a fine not exceeding five
hundred rand or to 1mprlsonment for a period not exceedxng
one year—
(a) if he buys, sells vaun'es or traﬂics in any. plant
breeder’s right or an interest therein;
(b) if he acquires, otherwise than.in the course of his
- duties, or sells any propagating material of a variety
in respect of which a plant breeder s right has been
- granted or applied for.
(2) Any purchase, sale, acquisition or ass:gnment of any
plant breeder’s right by or to the reglstrar or any such officer
shall be of no force and effect..
(3) Any reproductive material acquired by the reglstrar or
such an officer shall be forfeited to the State.
' (4)-Nothing in this section contained.shall apply to the
breeder of a new variety of a plant or to any acquisition by :
bequest or devolutlon in law. L%

47, (1) The holder of a plant breeder s right may upon proof Compensation in
of an infringement of that right and without proof of damages f;ls,p"c‘ Ofent of
which might arise from such infringement, recover by action in plaﬂ?ﬁgda ’s
any competent court from the person who infringed the right right.
compensation in respect of such infringement in an amount
not exceeding five hundred rand.

(2) An action under subsection (1) shall be available to the
holder in lieu of any action for damages in any amount which
might arise from the relevant infringement.

(3) An action referred to in subsection (1) or (2) shall not
be instituted while the relevant plant breeder’s right or variety
is the subject of —

(a) an objection whxch in terms of this Act is to be deter-
mined by the registrar; or

(b) an appeal which in terms of section 42 is to be decided
by the board. »
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48. The Minister may either generally or in any particular Assignment of
case or in relation to particular property assign to any officer 333:;’ band
of the department any power conferred or duty imposed upon Ministe;{
him under this Act, other than a power referred to in section

31 or 44.

49, No compensation shall be payable by the State, the Limitation of
Minister, the registrar or an officer in respect of any act done liability.
in good faith under this Act, - :

50. (1) A patent granted with reference to a plant under the Patents granted
Patents Act, 1952, before the commencement of this Act shall “} ar‘ffsf"’c‘dgf
not be liable to revocation except upon some ground on which %&'37'0f 1952,
it would have been liable to be revoked in terms of the provisions
of that Act and shall, unless it is so revoked, expire on the date
on which it would have expired in terms of the provisions of
that Act if the said provisions had continued to be applicable
.to plants, and all fees payable in respect of any such patent
shall continue to be payable as if this Act had not been passed,

(2) Any application for a patent in respect of a plant which
was received by the registrar of patents before the commence-
ment of the Plant Breeders’ Rights Act, 1964 (Act 22 of 1964),
but which was not disposed of prior to the commencement of that
Act, or any such application which was received by the registrar
of patents within 12 months after the coming into operation of
that Act and to which the provisions of section 95 of the Patents
Act, 1952, are applicable, shall be dealt with in all respects as
if this Act had not been passed, and the provisions of subsection
(1) shall mutatis mutandis apply with reference to any plant
patent granted in respect of any such application.

51. (1) A final or provisional plant breeder’s right granted FPlant breeder’s
in terms of the provisions of the Plant Breeders’ Rights Act, gg?e‘;ng;"‘:)‘}ted
1964, before the commencement of this Act, shall be deemed to Act 22 of 1964.
be a plant breeder’s right granted under this Act, and every
provision of this Act, other than the provisions of section 22,
shall mutatis mutandis apply with reference to any such plant
breeder’s right, . ‘ ;

(2) Any application for a plant breeder’s right which was
received by the registrar before the commencement of this Act
but in respect of which a final plant breeder’s right was not
granted under section 15 of the Plant Breeders’ Rights Act,

1964, before such commencement, shall be dealt with in all
respects as if this Act had commenced on the date of receipt of
such application.

52, The Plant Breeders’ Rights Act, 1964 (Act 22 of 1964), Repeal of laws.
_and the Plant Breeders® Rights Amendment Act, 1969 (Act 72
of 1969), are hereby repealed. - ,

53, This Act shall be called the Plant Breeders’ Rights Act, Short title and
1976, and shall come into operation on a date to be fixed by commencemen
the State President by proclamation in the Gazette, "o





