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COPYRIGHT ACT, 1978. " - Act No. 98, 1978

- To regulate copyright and to provide for matters incidental
., thereto.

(Afnkaans text. szgned by the State President. )
(Assented to 20 June 1978, ) '

BE IT ENACTED by the State President, ‘the Senate and the
House of Assembly of the Repubhc of South Africa, as
follows:— , Y ,

ARRA_NGEMENT‘OF SECHONS '

5§ - . T B ' " Sections
Definitions ' ' ’ B
CHAPTER | | Copynght in original works . .. .2=-22
.CHAPTER 2 Infringements of copynght and remcdlcs 23—28
CuaPTER 3 Copyright Tribunal =~ 29—36
10 CHAPTER4 Extension or restriction of operatlon ‘of '
Act .. - e 3738
CHAPTERS M1scellaneous provmons T 39—47
1. (1) In this Act, unless the context otherwise md1cates-— Definitions.
. (i) “*adaptation’’, in relation to— _ sy .
15 < (a) a llterary work, includes—

(i) in the case of a non—dramatlc work a version
_of thé work in which it is converted into a
" dramatic work; :
(ii) in the case of a dramatlc work, a version of
20 . o the work in which it 1s conveﬂed mto a
non-dramatic work;
(iii) a translation of the work; or
(1v) a version of the work in which the story or
. action is conveyed wholly or mainly by means
25 - of pictures in a form suitable for reproduction
in a book or in a newspaper, magazine or
_ similar periodical;
~ (b) a musical .work, mcludcs any arrangement or
- transcription of the work, if such arrangement or
30 " transcription has an ongma] creative character; .
(c) an artistic. work, includes a transformation of the
. work. in such.a manner .that the original or
substantial features thereof remain recognizable; (i)
(n) “arbltranon" means arbitration in accordance with the
35 - . provisions of the Arbitration Act 1965 (Act No. 42 of
1965); (iii)
L (m) ““artistic . work’’ . means, 1rrespect1ve of the artistic
. quality thereof—
- (a) paintings, sculptures, drawmgs, engravmgs and
40 . ' photographs;.
-(b) works of architecture, . bclng clther buildings or
models of buildings; or-.
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(c)  works of artistic craftsmanship,.not falling within
either paragraph (a) or (b); (iv)
*(iv) ‘‘author’’, in relation to— .-
(a) a literary, musical or artistic work means the person
who first makes or creates the work
(b) a photograph, means the person who is responsible

~i. - . - for the composition of the photograph;

{c) a sound recording, means the person by whom the
:.arrangements for the first fixing of the sounds of a
.+ performance or of other sounds were made;
. (d} - a cinematograph film, means the person by 'whom
. .+ the arrangements for the makmg of the film were
- made; . -
(e} a broadcast, means the Corporauon
(. a programme-carrymg 51gnal means the Corpo-
‘ration; (xxv) iRt
(v) -““broadcast’’ means a broadcastmg servnce as defined in
-section. 1 of the Broadcasting Act, 1976 (Act No. 73 of

Act No. 98, 1978 -

1976), and includes the emitting of programmemarrying .

. signals .to a satellite; and -a reference 'to *‘broadcast”

when used as a noun, shall be construed accordingly; '

x1)
C(vi) “broadcaster means a person who undertakes a
_ broadcasting service as defined in- section 1 of the
r Broadcasting Act, 1976 (Act No. 73 of 1976); (xll)
- (vii) “bulldmg" includes any structure; (ix) -
(vm) ‘cinematograph film’’ means the first fixation by any
. means.whatsoever on film or any. other material of a
sequence of images capable, when used in conjunction
- with any mechanical, electronic or other device, of being
seen as a moving picture and of reproduction, and
includes the sounds-embodied .in a: sound-traek asso-
ciated with the film; (xxxii)

(1x) ‘‘copy’” means a reproduction in written form or in the’

.. form of a recording or a cinematograph film or in any
" other material form: Provided that an object shall not be
“taken to be a copy of a ‘'work of architecture unless the
object is a building or a model of a building; (xv)

"+ (x). ““copyright’’ means copyright under this Act; (xxvi)

(xi) ““Corporation’” means the South African Broadcasting
Corporation as defined in section 1 of the Broadcasting
Act, 1976 (Act No, 73 of 1976); (xvi) ‘

(xii) ““country”” includes any colony, protectorate or territory

* subject to the authority or under the suzerainty of any

other country, and any terntory over whlch trusteeshlp is
exercised; (xvii) - T

i (xi'u) *‘derived signal’’ is a srgnal obtamed by mod1fymg the

* technical characteristics of the emitted 'signal, whether
or not there have been one or more mtervemng ﬁxatlons,
@G . - £

- (xiv) “*diffusion servxce means a telecommumcatxon service

-~ of transmissions consisting of sounds, images, signs or
- signals, ‘which :takes place over wires or other paths
provided by material substance and intended for recep-
tion by specific.members of the public; and diffusion
shall not.be deemed to constitute a performance or a
broadcast or as causing sounds, images, sngns or sngnals
" to be seen or heard; and where sounds, images, sngns or
signals are displayed or ‘emitted by any receiving
‘apparatus to which they are conveyed by diffusion in
such manner as to constitute a performance or a causing
.- - of sounds, images, signs or signals to be seen or heard
- in public, -this shall be deemed to-be effected by the
ooperation of the receiving apparatus; (xlv)
. (xv), “*distribution’’, in relation to—- - 2
(a) - a sound recordmg, means any act by which records
embodying: - the . sound - recording * are offered,
directly or indirectly, to the. general publxc or any
section thereof; |, .
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(b) programme-carrying signals, means any operation
: by which a distributor transmits derived signals to
the gencral public or any,section thereof; (xliv)
““distributor’’, in relation to programme-carrying sig-
nals, means the person who decides’ that the transmis-
sion of the derived signal to the general public or any
section thereof shall take place; (xliii) )
‘‘dramatic work” includes a choreographic work or
entertainment in dumb show, if reduced to the material

Act No. 98, 1978 .

form in which the work or entertainment is to be-

presented, but does not include a cinematograph film as

- distinct’ from a 'scenario or scnpt for a cmematograph

film; (vii)

““drawing’’ 1nc1udes‘any dlagram, map,'chan' .or plan;

(xxxvii) - i

“‘emitted  signal” means a programme-carrymg srgnal

Wthh goes to or passes through a satellite; (xxxix)
‘engraving”’ includes any etching; lithograph, woodcut,

print or smﬂar work, but does not mclude a photograph;

; (xx)

‘exclusive . hcence means a Ilcence authorizing a
licensee, -to the exclusion of all other persons, including
the grantor of the licence, to exercise a right which by
virtue of this Act would, apart from the licence, be
exermsable exclusively by the.owner of the copyright;
and ¢ exclusrve llcensee” shall be’ construed accord-

L mgly, (xlii) -

(xxii) *
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o (xxiii)

v

Axx1v)

(xxv)

‘infringing copy in relauon to—— :

(a) a literary, musrcal or amsuc work means a
reproduction’thereof;

(b) a sound recording or a substantial part thereof
. means a record embodying that recording; o
{c) a cmematograph film, means a- copy of the ﬁlm,

and. .

(d) a broadcast, means a cmematograph ﬁlm of i 1t ora
copy of a cinematograph film “of it or a sound
recording of it or a record embodying a sound
recordmg of it or a still photograph or an individual
-image or a copy of a still photograph,

‘bemg in any such case an article the making of which

constituted an infringement of the copyright in the work,
recording, cinematograph film or broadcast or, in the

case of an imported article, would have constituted an -

infringement of that copyright if the artlcle had been
made in the Republic; (xxxv)

‘“‘judicial proceedings’’ means proccedmgs before any
court, tribunal or person having by law power to hear,
receive and examine evidence on oath; (x) -

“‘licence’’ means a licence granted by or on behalf of

the owner or prospective owner of the copyright in a. .

- literary, musical or artistic work or in a sound recording
" or a broadcast, being— -

(a) in the case of a l1terary or musical work a licence

‘to publish the work in a material form.or to
perform the work or an adaptation thereof in public
or to broadcast it or to record it or to cause it to be

. transmitted in a diffusion service;
(b) in the case of an artistic work; a licence to include
- it or an adaptation thereof in a cinematograph film
or in a prerecorded or live television broadcast or to
i -cause the work or an adaptation thereof to be
transmitted in a diffusion service;
(c) in the case of a sound recording, a Ilcence to make
- . arecord embodying it; and
(d) in the case of a broadcast, a licence to rebroadcast

‘it, to record it or to cause it to be transmmed in a

- diffusion serv:ce, (xix) -

‘““licence ' scheme’’, in relation to licences of any

~description, means a scheme prepared by one or more

licensing bodies, setting out the classes of cases in
whxch they are willing or the person on whose behalf
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they act is willing to grant licences of that description,
and the charges, if any, and terms and conditions subject

_to which licences may be granted in those classes of
-cases, and includes anything. .in the nature of such a

- scheme, whether described as a scheme or as a tariff or
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by any other name; (xxi) - : 1 & s
““licensing body'’, in relation to—: "
(a) such licences as are mentioned in paragraph {a) or
.-(b) of the definition of ‘‘licence’’, means a society
or other orgamzatlon which - has' as one of its
objects the negotiation or granting of such licences,

Act No. 98, 1978 .-

either as owner or prospective owner of copyright

--or as agent for the owners or prospectlve owners
thereof;

( b) such licence as is mentloned ‘in paragraph (c) of the

said definition, means any owner or prospective
owner .of copyright- in sound -recordings or any
person or body of persons acting as agent for any
owners orprospective owners of copyright in sound
recordings in relation to the negotlatron or granting
of such licence; and. :

: ‘(c) such licences as are mentioned in paragraph (d) of

(xxvii)

the said definition, means the Corporation or any

‘organization appomted by 1t for negotlatmg or .

granting such licences; (xx)
*“literary work’’-includes, lrrespecnve of hterary qual-
ity and in whatéver mode or form expressed—

“(a) 'novels, stories and poetical works;

- {b) ‘dramatic works,' stage directions, cinematograph

-~ film scenarios and broadcasting scripts;
(c)- textbooks, treatises, h:stones, brographres cssays
.and articles;

. (d) encyclopaedlas and drctlonanes,

(xxviii)

(xxix) *

(e) letters, reports and memoranda; .
lectures, addresses and sermons; and ..
(g) written tables and compilations; (xviii)
““Minister’’. means the Mmrster of Economrc Affairs;
(xxu)

performance includes any mode of visual ‘or acoustic ‘
presentation of a work, including any such presentation .

. by the operation of a loudspeaker, a radio, television or

diffusion receiver or by the exhibition of a cinemato-

. graph film or by the use of a record or.by any other
. means, and.in relation to lectures, addresses, speeches

{(xxx) ¢

(xxxi) *

(xxxii) *

and sermons, includes delivery thereof; and references
to *‘perform’’ in relation to a work or an adaptation of a
work* shall be construed ' accordingly: Provided that

“*performance’’, shall not include broadcasting or re-
: broadcastmg or transmitting a work in: a- dlffusron

servrce, (xxiv)

‘photograph’® means any product of photography or of
any process analogous to ‘photography, but does not
include any part of a cinematograph film; (viii) d

‘plate’” includes any stereotype, stone, block, mould,
matrix, transfer, negatlve or other similar applxance,
(xxvu)

prescnbed” means prescribed by or under thrs Act '

(xlvn)

(xxxiii) “‘programme*’, in relation to programme-carryrng sig-

. nals, means a body of live or recorded material

consisting of images or sounds or both, embodied in

. signals emitted for the purpose of ultimate drstrrbutlon

(xx:rir)

" (xxxv) ¢

(xxvm)

‘prospective. owner’’, in relat1on to copyr:ght means a
person who shall be entitled to the copyright, wholly or
partially, in a work in which copyright does not yet

subsist or whose entitlement to the copyright which does

exist shall become effecuve upon a future event;
(xxxvm) e

‘qualified person ‘means a qualrﬁed person within the
meaning of section 3 (1); (vi)
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(xxxvr) rebroadcastmg means the simultaneous or subsequent '

broadcasting by one broadcasting organization of the
broadcast of another broadcasting organization; (xii)
(xxxvii} “‘record’’ means any disc, tape, perforated roll or other
5 device in or on which sounds are embodied so0 as to be
' “capable of being automaucally reproduced therefrom or
j performed; (xxm)
(xxxviii) ‘‘Registrar’’ means the Reglstrar of Copynght, who
shall be the person a%pomted as Registrar of Patents
10 under section 7 of the Patents Act, 1978; (xxix)
(xxxix) * regulatton means a regulation made‘under this Act;
(xxx) . BE . B oo w
(xl) “reproducuon , in relation to— - . ¢ i,
- (a) aliterary or musical work or a broadcast mcludes a
15 o reproduction in the form- of a record ora cmemato-
© 7 graph film; - '

‘(b) an artistic work, mc]udes a version produced by
converting the work into a three-dimensional form
or, if it is in three dimensions, by convemng it into

20 a two-dimensional form;-
B and references to‘‘reproduce’ and * reproducmg shall
" be construed accordingly; (xxxr) .
(xli) *‘satellite’’ means any device in extra-terrestrial space
. capable of transmitting signals; (xxxiii) .-
25  (xlii) ‘*signal’’ means an electronically "generated carrier
capable of transmrttmg programmes; (xxxiv)
(xliii} *‘sculpture’” includes -any cast or model made for
e - purposes of scu]pture, v)
. (xliv) “‘sound recording’’ means the direct:€éxclusively aural
30 7 fixation of sounds of a performance or of other sounds
capable of being reproduced, but does ‘not include a
_ " sound-track associated with a cinematograph film; (xiv)
“(xIv) ““this Act’’includes the regulations; (xiii)
(xlvi) ‘‘work of joint authorship’”® medns a work: produced by
35 the collaboration of two or more authors in which the
AN ‘contribution of each author is not separable from the
contribution of the other author or authors; (x1vii)

'-(xlvrl) “*writing”’ includes any form of notation, whether by

} _hand or by prmtmg, typewntmg or any srmrlar process.
40 ° | (xxxvi)- -

-(2) Any reference in this Act to a sound-track associated with a
cinematograph film shall be constrized as a reference to any record
of sounds which is incorporated in any print, negative, tape or
other article on which the film or part of it, in so far as it consists

45 of visual images, is recorded or which is issued by the author of
the film for use in conjunction with such an article, - *

(3) The provisions of this Act shali with reference to any act or
omission outside the territorial limits of the Republic by or on any
ship or aircraft registered under any law in the Republic apply in

S50the same manner as it applies with reference to acts or omissions
wrthln the territorial limits of the Repubhc .

.CHAP’I‘ER. 1
Corwmcm“ IN ORIGINAL.W(I)RKS ;

2. (1) Subject to the provisions of this Act, the followmg works
55 shall be eligible for. copyright— - - .
(a) " literary works; - .
...(b) musical works;
{c) artistic works;

Works eligible for
copyright.

"(d)- cinematograph . films, to- whrch are assrmllated works <_

60 - - - expressed by a process analogous to cmematography.
(e) sound recordings;
(f) broadcasts; ;
(g) programme-carrying srgnals Co
(2) A literary, musical or artistic work sha]l not be eligible for
65 copynght unless—
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(a) sufficient effort or skill has been expended on making
.the work to give it a new and original character; and . -
(b) the work has been written down, recorded or otherwise
reduced to material form. .
5 (3) A work shall not be ineligible for copyright by reason only

Act No. 98, 1978

that the making of the work, or the doing of any act in relation to -

the work, mvolved an mfnngement of - copynght in some other
work.

3. (1) Copyright shall be conferred by this sectlon on every
10 work, eligible for copyright, of which the author or, in the case of
a work of joint authorship, any one of the authors is at the time
the work or a substantial part thereof is made a quahﬁed person,
* that is— o
(a} in the case of an md1v1dual a person who is a South
15 .- African citizen, or 'is dom1c11ed or resident ‘in the
Republrc, or :
(b) . in the case of a _]UI’lStlc person a body mcorporated
under the laws of the Republic:
Provnded that a work of architecture erected in the Republlc or any
20 other artistic work in a building located in the Republic, shall be
eligible for copyright, whether or not the author was a quallﬁed
rson.
(2) The ‘term of copynght conferred by thlS secuon sha]l be, in
the case of—
25 (a) literary or muswal works or artistic works, other than
_. photographs, the life of the author and fifty years from
" the end of the year in which the author dies;
(b) cinematograph films and photographs, fifty years from
the end of the year in which the work is lawfully made
30 available to the public.or, failing such an event within
fifty years from the making of the work, fifty years from
j the end of the year in which the work is made;
(c) sound recordings, fifty years from the end of the year in
_ which the recording is first published;
35 (d) broadcasts, fifty years from the end of the year in which
fus g the broadcast first takes place;
(e) programme-carrying signals, fifty years from the end of
the year in which the signals are emitted to a satellite.
(3) (a) In the case of anonymous or pseudonymous literary,
musical or artistic works,the copyright therein shall

Copyright by virtue
of nationality,
domicile or residence,
and duration of
copyright. -

subsist for fifty years from the end of the year in which -

the work is lawfully made available to the public or
from the end of the year in which it is reasonable to

presume that the author died, whlchever term is the

45 shorter.

(b) In the event of.the 1dent1ty of the author becommg
known before the expiration of the period referred to in
paragraph (a), the term of protection of the copyright
shall be calculated in accordance with the provisions of

50 -subsection (2).

4) In the case of a work of j Jomt authorshlp the reference in the
preceding subsections to the death of the author shall be taken to
_refer to the author who dies last, whether or not he is a qualified
person _ . .

¥ o

35 4. Copyright shall be conferred by this sectlon on every
work which is eligible for copyright and which—
‘(a) being a hterary, musical or artistic work or a sound
‘ recording, is first published in the Republlc,
(b) being a broadcast, is made in the Republic; g
60 (c) being a programme-carrying signal, is emitted to a
satellite from a place in the Republlc, or
(d) beinga cmematograph film, is ﬁrst published or made in
the Republic,
and in respect of which copyright is not conferred by section 3.

Copyright by
reference to country
of origin.
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(2) Copyright conferred on a work by this section shall be
subject to the same term of copynght pmv1ded for in secnon 3 for
a-similar work. . e

g,

5. ‘(1) This Act shall bmd the state. . ' Copyright in relation
" (2) Copyright shall-be conferred by this section on every work 1o the state and
Wthh is eligible for copyright and which is made by or under the ccrtain international
;. direction or control of thestate or such international organizations - organizations.
as may be prescribed.
(3) Copyright conferred by ‘this section on a literary or musical
10 work or an attistic work, other than a photograph, shall subsist for
fifty years from the end of the year in whxch the ,work is first
published.
(4) Copyright . conferred _by..this sectton on a cmematograph
film, photograph, sound recording, broadcast or programme-
15 carrying signal shall be subject to the same term of- copyright’
provided for in section 3 for a similar work. -
(5) Sections 3 and 4 shall not confer copynght on works with
. reference to which this sectlon applies. v
"{6) Copyright which’ vests in the state shall for administrative
20 purposes be deemed to vest in such officer in the public service as
may be desngnated by. the State President by proclamatlon in the
Gazette. o L oo

. 6. Copyright in'aliterary or musical work or any substant:al Namrc of copyright in
part thereof vests the exclusive right to do-or to authorize the "te"‘”'y or musical

25 domg of any of the followingacts in the Republic:
‘ (a) Reproducing the work in any manner or form,
z (b) publishing the work;" =

> {c)- performing the work in publlc"

O (d) broadcastmg the work; : o
30 (e) causing the work to be transmitted in a dlffusmn service,

unless such service transmits a lawful broadcast, mclud—
*ing the work, and is the ongmal broadcast;

(7] makmg an adaptatlon of the work; '

. (g) - doing, in relation to an adaptatlon of the work, any of

35 ' the ‘acts specified in relation to the work i in paragraphs
(a) to (e) inclusive.

7 Copynght in an arustlc work or any substantral part thereof Nature of c0pynght in
‘vests the exclusive right‘to do or to authorize the domg of any of atistic works.
the following acts in the Republlc '

40 (a) Reproducing the work in any manner or form, .
¢ - (b} publishing the work; ‘
(c) including the work in a cmematograph ﬁlm or a
television broadcast; =
(d) causing a television or other programme, Whlch mcludes
45 - the work, to be transmitted in a diffusion service, unless
-+ 'such service transmits a lawful television broadcast,’
¢+ including the work, and is the original broadcast A
(e) . making an adaptatron of the work; '
= (f) . doing, in relation to an adaptauon of the: work any of
50 » - . the acts specified in relation to the work in. paragraphs
¢+« - s(a) to (d) inclusive. . g

O

8, Ne)) Copynght in ‘a cinematograph film or any substantial part Nature of copyright in
thereof vests the exclusive right to do or to authorize the domg of cinematograph films.
any of the following acts in the Republic:

55 . (a) Reproducing the film in any manner or form;,
‘ (b) . causing the film, in so far as it consists of images, to be
seen in pubho, or, in so far as it consrsts of sounds, to bc
heard in public; - .
() broadcasting the film;
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(d)_ causing the film to be transmitted in a diffusion service,’
" - unless such service transmits a lawful television broad-
; cast, including the film, and is the orlgmal broadcast; |
(e) makmg an adaptation of the film;
5 ... (f) doing, in relation to an adaptation of the film, any of the
ol acts specified in relation to the ﬁlm in paragraphs (a) to
" (d) inclusive. .

(2) The authorization to use a work other than a musical work
for the making of a cinematograph ﬁlm, or the contribution of a
10 work to such making, shall, in the absence of agreement to the

contrary, mclude the right to broadcast such ﬁlm &

9. Copyrlght in a sound rccordmg or any substantral part Nature of copyright in
" thereof vests the exclusive right to do or to authorize the doing of sound recordings.
any of the following acts in the Republic:
15 (a) Making, directly or indirectly, a record embodymg the
sound recordmg,
(b) importing and distributing, directly-or indirectly, records
embodying the sound recording to the general public or
any section‘ thereof. o

20 10. Copynght in ‘a’ broadcast ‘or any. substannal part _thereof Nature of copyright in
vests the exclusive right to do or to authorize the doing of any of broadcasts.
the following acts in the Republic:™

(a) Reproducing, directly or mdrrectly, the broadcast in any
manner or form, including, in the case of a television

25 broadcast, makmg a st1lI photograph of an individual

image; :

(b) rebroadcasting the broadcast :

(c) causing the broadcast to be transmitted in a diffusion
service, unless such service is operated by the original

30 broadcaster. ;

11, Copyright in programme-carrying signals vests the echu- Nature of copyright in
sive right to undertake, or to authorize, the direct or indirect ng;l“mmc"’mmg
 distribution of such signals by any distributor to the general public *&"**
or any section thereof in the Republic, or from the Republic.

35 12.(1) Copyright shall not be infringed if a hterary or musical General exceptions
- work is used solely, and then only to the extent reasonably ﬂ"t‘;’r"ag‘;‘:g':ggsgﬂ
_necessary— works.
~ (a) for the purposes of research or pnvatc study by, or the
personal or private use of, the person using the work;
40  (b) for the purposes of criticism or review of that work or ‘of
another work; or.
(c) for the purpose of reportmg current events—
(i) in a newspaper, magazine or similar penodlcal or
' (ii) by means of broadcasting or in a cinematograph
45 . film:
Provided that, subject to "the provisions of section -13, thc
expression ‘‘used”” shall not be construed as authorizing the
making of a copy of the whole or a substantial part of the work in
question: Provided further, in the case of paragraphs (b) and (c)
50 (i), that the source shall be mentioned, as well as ‘the name of the
author if it appears on the work.

(2) The copyright in a literary or, musical work shall not be
infringed by using the work for the purposes of  judicial
proceedings or by reproducing it for the purposes of a report of

55 judicial proceedings.

(3) The copyright in a literary or musical work which is
lawfully available to the public shall not be infringed by any
quotation therefrom, including any quotation from articles in
newspapers or periodicals that are in the form of summaries of

60 any such work: Provided that the quotation shall be compatible
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with fair practice, that the extent thereof shall not exceed the
extent' justified by the purpose and that- the source shall be

Act No. 98, 1978 -

mentioned, as well as the ‘name of the author 1f it appears on the '

" work. :

5 (4). The copynght in a lxterary or musical work shall” not be
infringed by using such work, to the extent justified by the
purpose, by way of illustration in any publication, broadcast or
sound or visual record for teaching: Provided that such use shall
be compatible with fair practice and that the source shall be

10 mentioned, as well as the name of the author if it appears on the
work

(5) (a) The copyright in a literary or musical work shall not be
infringed by the reproduction of such work by the

S Corporation by means of its own facilities where such

15 reproduction or any copy thereof is intended exclusively

o for lawful broadcasts of the Corporation and is de-
. stroyed before the expiration of a pericd of six months
immediately following the making of the reproduction,

- - * - orsuch longer period as may be agreed to by the owner

20 of the relevant part of the copyright in the work.

(b) Any reproductlon of a work made under paragraph (a)
. may, if it is of an exceptional documentary nature, be
" preserved' in the archive ‘of the Corporation, but shall,

' subject to the provisions of this Act, not be used for

25 . ~ broadcasting or for ‘any other purpose. without the

consent of the owner of the relevant part of the

copyright in the work.

(6) (a) The copyright in a lecture, address or other work of a

g similar nature which is delivered in public shall not be

30 - infringed by reproducing'it in the press or by broadcast-

" ing it," if such reproduction or broadcast is for an

- informatory purpose.

(b)" The author of a lecture, address or other work referred
to in paragraph (a) shall have the exclusrve right of
making a collection thereof.

D The copyright in an article published in'a newspaper or
periodical, or in a broadcast, on any current economic, polmcal or
religious topic shall not be infringed by reproducing it in the press
or broadcasting it, if such reproductron or broadcast has not been

40 expressly reserved and the source is clearly mentioned.

(8) (a) No copyright shall subsist in official texts of ‘a

legislative, administrative or legal nature, or in official
- translations of such texts, or in speeches of a political
_ " nature or in speeches delivered in the course of legal
45 - " * proceedings, or in news of the day that are' mere items
-"",- " of press information.
(b) The author of the speeches referred to in paragraph (a)
- 'shall have the exclusive right of making a collection
thereof.

* (9) The provisions of subsections (1) to (7) 1nc1u51ve shall apply
also with reference to an adaptation of a work.

(10) The provisions of subsections (1) to (4) inclusive and (6)
and (7) shall apply also with reference to a work or an adaptatron
thereof which is transmitted in a diffusion service.

(11) The provisions of subsections (1) to (4) inclusive and (6),
(7) and (10) shall be construed as embracing the right to use the
work in question either in its original language or in a different
‘language, and the right'of translation of theauthor shall, in the
latter event, be deemed not to have been infringed.

60 (12) The copyright in a literary or musical work or an
adaptation thereof shall not be infringed by a  bona ﬁde
demonstration thereof to a specific client by a licensed dealer in
radlo or televnslon recervers or any type of recordmg equipment.

!

LR

13. The reproduction of a work shall be permltted as General exceptions in

65 prescribed, but in such a manner that the reproduction is not in
conflict with a normal exploitation of the work and is not
unreasonably prejudicial to the legal interests of the author.

respect of -
rcproduct:on of
works,
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- 14. (1) The copyright in a musical work shall not be infringed Special exception in
by a person (in this section referred to as the *‘manufacturer’") respect of records of ,
who makes a sound recording or a copy of the work or of an M4 Wors
adaptation thereof in the Republic, whether from an 1mponed disc,
5 tape, matrix or otherwise, if—
(a) copies of the work or of a similar adaptatlon of the work
were previously made in or imported into the Republic
for the purposes of retail sale and were so made or
imported by, or with the licence of, the owner of the
10 - copyright in the work;
.~ = (b) before making the sound recordmg or copy the manufac-
- turer gave the prescribed notice to- the owner of -the
- copyright of his intention to make it;
.(c)- the manufacturer intends to sell the copy by retail or to
15 - = supply it for the purpose of resale by retail by another
* . . person or to use it for making other records to be so sold
or so supplied; and
(d) in the case of a copy which is sold by retail or supplled
: - for the purpose of resale by retail, the manufacturer pays
20 to the owner of the copyright, in the prescribed manner
and at the prescribed time, the prescnbed royalnes

(2) Where a sound recording or copy compnses, thh or
without other material, a performance of a musical work or of an
adaptation of a musical work in which words are sung or are

25 spoken that are incidental to, or in association with, the music and
no copyright subsists in that work or,. if copynght does subsist
therein, the conditions specified in subsection (1) are fulfilled in
relation to such copyright and—

(a) the words consist or form part of a literary work in.
30 which copyrlght subsists; and
" (b) the copies referred to in subsection (1) (@) were made or
.imported by or with the licence of the owner of the
copyright in that llterary work; and
(c) the conditions specified in subsection (1) (b} and (d) are
35 ¢ fulfilled in relation to the owner of that copyright,

the making of the sound recording or copy shall not constitute an
infringement of the copyright in the literary work.

. (3) For the purposes of this section an adaptation of a work

- shall be deemed to be similar to an adaptation thereof contained in

40 a previous sound recording or copy if the two adaptations do not

substantially differ in their treatment of the work, either in respect

of style or, apart from any difference in number, in respect of the
perforrners requ1red to perform them.

(4) A manufacturer may for the purposes of paragraph (a) of
45 subsection (1)} make the prescribed enquiries in order to ascertain
whether the previous copies referred to in that paragraph were
previously made in or imported into the Republic, and if the
owner of the copyright fails to reply to such enquiries within the
prescribed period, the said previous copies shall be taken to have
50 been made or imported, as the case may be with the hcence of the
owner of the copynght i

(5) The precedmg provisions of this section’ shall apply also
 with reference to sound recordings or copies of a substantial part
of a work or an adaptation thereof: Provided that the provisions of

55 subsection (1) shall not apply with reference to—

{a) a copy of the whole of a work or an adaptauon thereof
- unless the previous copies referred to in paragraph (a) of
that subsection were copies of the whole of the work or

- of a similar adaptation; or

60 - (b) a sound recording or copy of a part of a work or an
- adaptation thereof unless the sound recordings or copies
previously made in or imported into the Republic as
contemplated in paragraph (a) of that subsection were
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- of, or included, that part of the work or of a similar
adaptation. : .

15. (1) The copynght in an artrstlc work shall not be mfnnged General exceptions
* by its inclusion in"a cinematograph film or a television broadcast from protection of
5or transmission in a diffusion service, if such inclusion is merely 2istic works.
by way of background, or incidental, to -the principal matters
represented in the film, broadcast or transmission.
(2) The copyright in a work of architecture or in the relevant
drawings shall not be infringed by the reconstruction of that work
100n the same site in the same style as the original. ‘
(3) The copyright in a artistic work shall not be infringed by its
reproduction or inclusion in a cinematograph film or a television
broadcast or transmission in a diffusion service, if such work is
- permanently situated in a street, square or a similar public place.
15 (4) The provisions of section 12 (1), (2), (4), (5) and (12) shall
nutatis murandts apply wrth reference to artistic works

" 16. The provrsrons of section 12 (1 to @ mclusrve and (12) General exceptions

tection of
El;fai mutatis mutandis apply with reference to cmematograph c:g;"m‘:tg;,‘;p‘,’l“ﬁ‘l’ms

20 17 The provrsrons of sectron 12 ( 1) to (5) mcluswe and (12) General exceptions

from protection of
;I;;l mutatis mutandts apply wrth reference to sound record st seconslings,

18 The prOVlstons of sectlon 12 (1) to (4) inclusive and (12) General exceptions

from protection of
. shall mutatis mutandis apply with reference to broadcasts. Braicass

25 19 (1) The copynght in programme—carrymg 51gnals shall not General exceptions
be infringed by .the distribution of short excerpts of the from protection "fn
programme so carried— Henae, ~ 1T

(a) that consist of reports of current events or .
(b) - as are compatible with fair practice,

30 and to the extent justified by the informatory purpose of such
excerpts. -

(2) The provrsrons of this secuon shall not apply with reference
to a programme carried by programme—carryrng srgnals represent-
ing a sportmg event : : _

35 20. (1) Notwithstanding the transfer of the copyright in a Residuary rights.

literary, musical or artistic work or in a cinematograph film, the
* author shall have the right to claim authorship in the work, subject

to the provisions of this Act, and to object to any distortion,
mutilation or other modification of the work where such action is

40 or would be prejudicial to the honour or reputation of the author:
Provided that an author who authorizes the use of his work in a
cinematograph film or ‘a television broadcast may not oppose
modifications that are absolutely necessary on technical grounds
or for the purpose of commercial exploitation of the work.

‘45 (2) Any mfrmgement of the provisions of this section shall be
treated as an’ infringement of copyright under Chapter 2.

21. (1) The copyright conferred by sections 3 and 4 shall vest First ownership of
in the author or, in the case of a work of Jomt authorship, in the copyright.
co-authors of the work.

50 (2) The copyright conferred by sectron 5 shall mmally vest in the
. state or 1ntematronal orgamzatlon concerned and not in the author.

22.(1D) SubJect to the provisions of this section, copyright shall be Asmgnmcnts and
transmissible as movable property by assignment, testamentary c‘g‘"f:sh:-“ respect of
disposition or operation of law. pyng
55 (2) Anassignmentortestamentary disposition of copyright may be
limited so as to apply to some only of the acts which the owner of the
copyrighthas the exclusive rightto control, orto a partonly of theterm
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of the copynght, ortoa spec1ﬁed country or other geographlcal area.

(3) Noassi gnmentof copyright and no exclusive licence todoanact
which is subject to copyright shall have effect unless it is in writing
signed by or on behalf of the assignor, the licenseror, in the case of an

5 exclusive sublicence, the exclusive sublicenser, as the case may be.

- (4) 'A non-exclusive licence to do an act which is subject to
copyright may be written ororal, ormay be inferred fromconduct, and
. may be revoked at any time: Provided that such a licence granted by
contract shall not be revoked, either by the person who granted the
" 10 Hcence of his successor in title, exceptas the contract may provrde, or
by a further contract. -

~(5) An a531gnment Ircence ot testamentary drsposmon may bc
granted or made in respect of the copyright in a future work, or the
copyright in an existing work in which copyright does not subsist but

15 will come into being in the future, and the future copyright in any such
work shall be transmissible as movable property. .

(6) A testamentary drsposmon of the material on which a work is
first written or otherwise recorded shall, in the absence of a stipulation
to the contrary, be taken to include the disposition of any copyright or

20 future copyright in the work Wthh is vested inthe deceased atthe time
of his death.

() A licence granted inrespect of any copyright by the person who,
inrelationto the mattersto which the licence relates, is the owner of the
copyright, shall be binding upon every successor in title to his interest

25 in the copyright, except a purchaser in good faith and without notice,
actual or constructive, of the licence or a person deriving title from
such a purchaser, and any reference in this Actto the doing in relation
toany copyrightofanything with or without thelicence of the owner of
_the copyright shall be construed accordm gly.

30 (8) Where the doing of anythmg is authorized by the grantee of
a licence or a person deriving title from the grantee, and it is
within the terms, including any implied terms, of the licence for
him to authorize it, it shall for the purposes of this Act be deemed
' to be done with the licence of the grantor and of every person, if

35 any, upon whom the licence is bmdlng

" CHAPTER 2

‘ INFRINGEMENTS OF COPYRIGHT AND REMEDIES

Act No. 98, 1978

23. (l) Copynght shall be mfnnged by any person not being the Infnngement

owner of the copyright, who, without the licence of such owner,
40 does or causes any other person to do, in the Republic, any act
which the owner of the copyright may authorize.

"(2) Without derogating from the generality of subsection
© (1), copyright shall be infringed by any person who, without the
licence of the owner of the copyright and at a trme when copynght

45 subsists in a work—
(a) imports an article into the Republic for a purpose other
than for his private and domestic use;
(b) sells, lets, or by way of trade offers or exposes for sale
. REE ) ¢ hire in the Republic any article; or.
50 (c) distributes in the Republic any article for the purposes of
. trade, or for any other. purpose, to such an extent that the
. owner of the copynght in. questron /is pre]udrcmlly
affected,
if to his kn0wledge the making of that artlcle constituted an
55 infringement of that copyright or would have constituted such an
infringement if the article had been made in the Republic.

(3) The copyright.in a literary or musical work shall be

infringed by any person who permits a place of public entertain-
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ment to be used for a performance in public of the work, where
the performance constitutes an infringement of “the copynght in
the work: Provided that this subsection shall not apply in a case
where the person permitting the place of public' entertainment to
5 be so used was not aware and had no reasonable’ grounds for.
suspecting that the performance would be an’ 1nfrmgement of the
copyright.
(4) Where sounds embodied in a sound-track associated with a
cinematograph film are also embodied in a record other than such
10 a sound-track or in a record derived dlrectly or indirectly from
such a sound-track, the copyright in the film shall not be
infringed by the use of that record. -

24 (1) SubJect to the provrslons of thrs Act mfnngements of Action by owner of
copyright shall be actionable at the suit of the owner of the £ r{fge'r‘l‘l::t’
15 copyright, and in any action for such an infringement all-such .
" relief by .way of damages, interdict, accounts, ' delivery ‘of
1nfrmg1ng copies -or plates used or intended to: be used for
mfrmgmg coples or otherwise shall be available to the plaintiff as
is available in any corresponding. proceedmgs m respect of
20 infringements of other proprietary rights. ,

*(2) Where in an action for infringement of copynght it is
proved or admitted that an infringement was committed but that at
the time of the infringement the defendant was not aware and had
no reasonable grounds for suspecting that copyright subsisted in

25 the work.to which the action relates, the plaintiff shall not be
" entitled under this section to any damages against the defendant in
respect of the infringement but shall be entitled to an account of
profits in respect of the infringement whether any other relief is
granted under this section or not.
30 . (3) Where in an action' under this sectron an mfrmgement of
. copyright is proved or admitted, and the court having regard in
addition to all other material considerations,; to—
(a) the flagrancy of the infringement; and - . -
(b) - any benefit shown to have accrued to the defendant by
3 reason of the infringement, ;
' is satisfied that effective relief would not otherwise be avarlable to
the plaintiff, the. court.shall in assessing' damages for the
infringement have power to award such additional damages as the
court may deem fit.:» - ¢ .
(4)'In an action for 1nfnngement of copynght in respect of the
: constructlon of a burldmg, ne mterdlct or other order shall be
made— -
' (a) after the constructlon of the bu11d1ng has been begun 50
as to prevent 1t from being- completed; or _
45 ! (b} so as to require the building, in so far as xt has been
' constructed to be demohshed i

25 The exclusive. llcensee ‘shall have the same nghts of action Rights of action and
and be entitled to the same remedles as 1f the licence had been an remedies of exclusive
asmgnmem B D CH el s why bymegk 8oL L. " licensee. o

50 26 (1) Where in the case of a hterary, musical or artistic work Onus of proof in
" a name purporting to be that of the author appeared on copies of actions.
the work as published or, in the case of ‘an artistic work, appeared
on the work when it was, made, the person whose name so
appeared shall, if it was his frite name or a name by which he was
55 commonly known in any action brought by virtue of this Chapter
be presumed, unless the contrary is proved, to be the author of the
work
() In the case of a work alleged to be a work of joint
authorship, subsection (1) shall apply in relation to each person
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alleged to be one of the authors of the work as if references in that
subsection to the author were references to one of the authors.
(3) Where in an action brought by virtue of this Chapter with
respect to a literary, musical or artistic work whlch is anonymous
.5 or pseudonymous it is established—

(a) that the work was first published in the Republic and
was so published within the period of fifty years ending
with the beginning of the calendar year in whlch the
action was brought; and

10~ (b) that a name purporting to be that of the pubhsher
' "~ " appeared on copies of the work as first published,
then, unless the contrary is shown, copyright shall be presumed to
subsist in the work and the person whose name so appeared shall
be presumed to have been the owner of that copyright at the time
15 of the publication: Provided that this subsection shall not apply if
the actual name of the author of a pseudonymous work is
commonly known.

(4) Where in an action brought by virtue of this Chapter with
respect to a literary, musical or artistic .work it is proved or

.20 admitted that the author of the work is dead, the work shall be
presumed to be an original work unless the contrary is proved.

(5) Subsection (4) shall also appIy where a work has been
published and—

(a) the publication was anonymous or under a name

25 - alleged by the plaintiff to have been a pseudonym; and’

{b) it is not shown that the work has ever been published

- under the true name of the author or under a name by

which he was commonly known or that it is possible for

a person without previous knowledge of the facts to

30 ascertaln the identity’ of the author by reasonable
inquiry.

(6) Where in an action brought by virtue of this Chapter with
respect to copyright in a cinematograph film it is proved that the
name purporting to be the name of the author of that film appears

35thereon in the prescribed manner, the person whose name so
appears shall be presumed to be the author of that film, unless the
contrary is proved.

(7) Where in an action brought by virtue of thls Chapter with
respect to copyright in a sound recording it is proved that records

40 embodying that recording or part thereof have been issued to the
public and that at the time when those records were so issued they
bore a label or other mark comprising any one or more of the
following statements, that is to say—

(a) that a person named on the label or mark was the author

45 of the sound recording; ‘

(b) that the recording was first published in a. year
" specified on the label or mark; or

(c) " that the recording was first published 1n a country

' specified on the label or mark,

50 that label or mark shall be sufficient evidence of the facts so stated
except in so far as the contrary is proved.

27. (1) Any person who at a time when copynght subsmts in a
work—
{a) makes for sale or hire; :
55 -(b) sells or lets for hire or by way of trade offers Or exposes
g for sale or hire;
(c) - by way of trade exhibits in public;

Act No. 98, 1978

Penalties and

. proceedings in respect

of dealings which
infringe copyright.

(d) imports into the Republic otherwise than for h:s pnvatc ,

s, .- or domestic use;
60 (e) distributes for purposes of trade; or
distributes for any other purposes to such an extent that
the owner of the copyright is prejudicially affected,
articles which he knows to be infringing copies of the work, shall
be guilty of an offence.

65 (2) Any person who at a time when copynght subsists in a work
makes or has in his possession a plate knowing that it is to be used
fc%}' making infringing copies of the work, shall be guilty of an-
offence.
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'(3) Any person who causes a literary or musical work to be’
performed in public knowing that copyright subsists in the work
and that performance constitutes an mfrmgement of the copynght
shall be guilty of an offence.

(4) Any person who causes a- broadcast to be rebroadcast or
transmltted in a diffusion service knowing that copyright subsists
in the broadcast and that such rebroadcast or transmission
constitutes an infringement of the copyright, shall be guilty of an
offence.

10 (5) Any person who causes programme-carrying signals to be
distributed by a distributor for whom they were not intended
knowing that copynght subsists in the signals and that such
distribution constitutes an infringement of’ the copynght shall be
guilty of an offence. ‘

15 (6) A person convicted of an offence under subsection (1) shall’
be hable—

“(a) in the case of : a first convrctlon, to a fine not exceedmg
five hundred rand or to imprisonment for a period not'
’ exceeding six months or to both such fine and such’

20 . . imprisonment, for each amcle to whxch the offence

: Telates;

(b) in any other case, to a fine not exceeding one thousand
"' rand or to imprisonment for a period not exceeding ‘one

. year or to both such fine and such imprisonment, for '

25 ' " each article to which the offence relates:

_.Provided that the total fine or the total period of imprisonment
lmposed by virtue of this subsection shall not exceed ten thousand
rand or ten years, as the case may be, in respect of articles
comprised in the same ttansaction.

30 (7) A person convicted of an offence under subsectlon ), (3),
@ or (5), shall be liable— "~
. (a} in the case of a first conv1ct10n, toa ﬁne not excccdmg

. one thousand rand; '
(b) in any other case, to a fine not exceeding one thousand

35  rand or to imprisonment for a penod not exceedlng one

" year. ]

28, ( 1) The owner of the copynght in any publlshed literary or ' Provision for
musical work or any published cinematograph film or any sound ”fsm"““g importation
recording may give notice in writing to the Secretary for Customs © %

40 and Excise (in this section referred to as *‘the Secretary")—
(a) that he is the owner of the copyright in the work,
cinematograph film or sound recording; and
(b) that he requests the Secretary to treat as prohibited
goods, during a period specified in the notice, copies of
45 ‘ the work, cmematograph film or sound recording to
which thls section applies:
Provided that the period specified in a notice under this subsection
shall -not extend beyond the end ‘of the period for which the
copyright is to subsist: Provided turther that' the Secretary shall
50 not be bound to act in terms of any such notice unless the owner
of the copyright furnishes him with security in such form and for
such amount as he may require to secure the fulfilment of any
liability and the payment of any expense which he may incur by
reason of the detention by him of any copy of the work,
55 cinematograph film or sound recording to which the notice relates
or as a result of anything done by him in relanon to a copy so
detained.

(2) This section shall apply to any prmted copy of the work,
cmematograph film or sound recording in question made outside

60 the Republic which if it had been made in the Republic would be
an infringing copy of the work, cmematograph ﬁlm or sound
recording.

(3) Where a notice has been given under this section in respect
of a work, cinematograph film or sound recording and has not

65 been withdrawn, the importation into the Republic at a time before

the end of the period specified in the notice of any copy of the

. work, cinematograph film or sound recording to which thls section
applies shall be prohibited.

. .(4) Notwithstanding anything contained in the Customs  and

Excise Act, 1964 (Act No. 91 of 1964), a person sha]l not be
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liable to any penalty under that Act (other than forfeiture of the
goods) by reason of the fact that any goods -are treated as
prohibited goods by virtue of this section.

(5) This section shall mutatis mutandis apply w1th reference to

5 an exclusive licensee who has the right to import into the Republic
any literary, musical or artistic work or any cinematograph film or
sound recording published elsewhere.

CHAPTER 3’
COPYRIGHT TRIBUNAL

10 29. (1) The judge or actmg _]udge who is from time to time
designated as Commissioner of Patents in terms of section 8 of the
Patents Act, 1978, shall also be the Copyright Tribunal (in this
Chapter referred to as the tribunal) for the purposes of this Act.

.~ (2) The tribunal may order that the costs or expenses of any

15 proceedings before it incurred by any party shall be paid by any
other party, and may tax or setile the amount of any costs or
expenses to be paid under any such order or direct i in what manner
they are to be taxed.

(3) (a) Regulatlons may- be prescnbed as to the procedure in

20 . connection with the making of- references and ‘appli-

... cations to the tribunal and for regulating proceedings

‘before the tribunal and as to the-fees chargeable .in-

.. respect of those proceedings. ..
: (b) Any such regulations may in relation to proceedmgs
25 before the tribunal apply any of the provisions of the
~© Arbitration- Act, 1965 . (Act: No. 42 of 1965), or
alternatively, any of theprovisions applicable -in -the
court of the Commrssroner of Patents in terms of the
Patents Act, 1978. S

30 + (c) Any suchregulations may mclude provision for— . :

: (i) requiring notice of any intended application to the

Act No, 98, 1978 -
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. court under section 36 to be given to the tribunal

and to the other parties to the proceedings;

» (ii) suspending or authonzmg or requiring the tnbunal'

35 . . to suspend the operation of orders of the tribunal in
- cases where after giving its decision an application

under section 36 to any provmcnal dlvrsmn of the:

Supreme Court is noted; A

(ii.r) modifying in relation to orders of the tribunal, of

40 ' which the operation is suspended, the operation of
-~ . . any provisions of this Chapter as to the effect of
. orders made thereunder; Y
(iv) the publication of notices or the taKing of any other
- steps for ensuring that persons affected by the
45 suspension. of an order of the tribunal will be
¢ - informed of its suspension; -.

(v) for regulating or prescribing any other matters ‘

incidental to or consequential upon any request,
application, order or decision under section 36.

50 (4) Without prejudice to any method available by law for the
proof of orders of the tribunal, a document purporting to be a copy
of any such order and to be certified by the Registrar to be a true
copy thereof shall in any legal proceedings be sufficient evidence
of the order unless the contrary is proved.

55 (5) The Registrar shall act as the registrar of the tribunal,

30. Subject to the provisions of this Chapter, the function of the
tribunal shall be to determine, disputes arising between licensing
bodies and persons requiring licences or organizations claiming to
be representative of such persons, either—

60 (a) on the reference of a licence scheme to the tribunal; or

General pmvrsrons as
to jurisdiction of
tribunal.
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(b) -on the application-of a person requiring a licence either
in accordance with a licence scheme or in a case not
covered by ahcence scheme o 8 e P R .

“31. (1) Where at -any.time while a licence .scheme is in
5 operation a dispute arises with respect to the scheme between the
* licensing body operating the scheme and— ..
- -(a) 'an orgamzatlon claiming to be representative of persons
. requiring licences in cases of a class to: whlch the
~+. - scheme applies; or'
10 (b) any person claiming that he requires a llcence in a case
- - of a class to which the scheme applies,
the organization or person in question may. refer the scheme to the
tribunal in so far as it relates to cases of that class. -
~ (2) The parties to a reference under this section shall be_ s
15 (a) the organization or. person at whose instance the
reference is made;
(b) the licensing body operatmg the scheme to which the
. reference relates; and - ‘ o i

(c) such other organizations or persons (1f any) as apply to‘

20 . ~.. . the tribunal to be made parties to the reference and are
. in accordance with subsection (3) made parties thereto.

(3) Where an organization (whether claiming to be representa-

tive of persons requiring licences ‘or not) or a person. (whether

requiring a licence or not) applies to the- tribunal to be made a

25 party: to a reference,  ‘and .the . tribunal - is satisfied : that the
organization or person has a substantial interest in the matter in
dispute, the tribunal may, if it thinks fit, make that orgamzatlon or
person a party to the reference. : -+ . ;

(4) The tribunal shall not entertain a reference under thrs section

30 by an orgamzatlon unless the tribunal - is - satisfied . that the
orgamzatron is reasonably- representatlve of the class of. persons
- which it claims to represent. . -~

- -(5) Subject to the provisions of subsectlon (4), the tnbunal shall
on any reference under this-section consider the matter in dispute

35 and after giving the parties to the reference  an.opportunity of
presenting their respective cases, make such order, - either confirm-

- ing or varying the scheme in so far as it relates to cases of the
class to which the reference relates, as the tnbunal may determme
to be reasonable in the circumstances.:. .. - &

40 ..(6) An order of the tribunal under thls sectlon may, notwrth—
standmg anything contained in. the licence scheme to which it
relates, be made so as to be in force either 1ndeﬁmtely or for such
period as the tribunal may determine.

- (7). Where the tribunal has made an order in respect of a licence

45 scheme which has: been -referred to it, such scheme shall,
notwithstanding anything contained.therein, in-so far as it relates
- to the class of cases in respect of which. the order was’made,

thereafter remain in operation subject to the terms of the order:-

Provided -that this subsection shall not apply in relation to-a
sQ reference as respects any .period after the reference has been
withdrawn or has been discharged by’ virtue of subsection (4).

- 32. (1) Where the tribunal has made an order under section 31
wnh respect to a licence scheme—
(a) the licensing body operating the scheme; #
55 - (b) any organization claiming to be. ‘representative’ of

persons requiring licences in cases of the class to which

. " the order applies; or
" (c)' any person claiming that he requxres a licence in a case
- of that class,
60 may, subject to the provisions of subsection (2), at any time while
the order is in force, again refer the scheme to the tnbunal in so

Act No. 98, 1978 -
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far as it relates to cases of the class in respect of whrch the order
applies. : _ 2 ; : -

" (2) A licence scheme shall not, except with the spec1al leave of
Stl;e):_tnbunal agam be referred to the tribunal under subsection
(a) “where the relevant order was 'made so as to be in force
indefinitely or for a period exceeding fifteen months,
. before the expiration of a period of twelve months from
. " the date on which the order was made; or

10~ (b)" where such order was made so as to be in force for a
period not exceeding fifteen months, at any time more

-, than three months before the date of expiry of the order.

(3) The provisions of section 31 shall mutatis mutandis apply in

respect of any reference under this section or any order made

15 thereon, and the tribunal shall have power to make such order on
any such reference as it deems just.

33. (1) For the purposes of this Chapter a case shall be taken to
be covered by a licence scheme if, in accordance with a licence
scheme for the time being in operation, licences would be granted

20 in cases of the class to which that case belongs: Provided. that
~ where in accordance with the provisions of a licence scheme—

(a) the licences which would be so granted would be subject
‘to terms and conditions whereby pamcular matters
~would be excepted from the licences; and -
25+ (b) the-case in question relates to one'’or more matters
' ) falling within such an exception, -

that case shall be taken not to be covered by the scheme

(2) Any person who claims that in a case covered by a licence
scheme the licensing body operating the scheme has refused or
30 failed to grant him-a licence’'in accordance with the provisions of
the scheme or to procure the grant to him of such a licence, may
apply to the tribunal for an order under this section. .

(3) An appllcanon for such an order may 'also be made by any

person who claims that he requires a licence in a case not covered
35 by a licence scheme, and either—

(a) that a licensing body or person has refused or falled to

grant the licence or to procure the grant thereof, and that

Act No. 98, 1978 -

Applications to
tribunal. :

in the circumstances it is unreasonable that the licence

should not be granted; or -
40 {b) that any charges, terms or condmons subject to which a
- . . licensing ‘body proposes . that the - licence “should be
granted are unreasonable :

(4) Where an orgamzatlon (whether clalmmg to be representa—

‘tive of persons requiring licences.or not) or a person (whether

45 requiring a licence or not) applies to the tribunal to be made a

party to an application under subsection (2) or (3), and the tribunal

is satisfied that the organization or person has a substantial interest

in the matter in dispute, the tribunal may if it thinks fit make that
organization or person a party to the application. = .

50 * (5) On any application under‘subsectlon (2) or (3) the tribunal
shall give the applicant and the licensing body in question and
-every -other ‘party to the application an opportunity of presenting
his case, and if the tribunal is satisfied that the claim of the
applicant is well-founded, it shall make an order declaring that, in
55 respect of the matters specified in. the order, the applicant is
entitled to a licence on such terms and cenditions and subject to
* the payment of such charges (if any) as the tribunal may—
(a) in the case of an application under subsection (2),
~ determine to be applicable in 'accordance with the
60 licence scheme; or
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(b) in the case of ‘an'application under subsection (3),

determine to be reasonable in the circumstances.
(6) Any reference in this section to failure to grant or procure
the grant of a licence shall be construed as including a reference to
"5a failure to grant it or to procure the grant thereof within a
reasonable time after being requested to do so.

34. Ina dlspute concerning the transmission of broadcasts ina
" diffusion service in the Republlc, the tnbunal shall dlsallow any
claim under this'Act—

Act No. 98, 1978

Diffusion service.

10 (a) in the case of broadcasts of the Corporatlon, to the .

extent to which the Corporation’s licences under this
Act provide for or mclude such transmlssmn m a’diffu-
-~ sion service;
(b) in the case of broadcasts of an orgamzatxon other. than
15 the Corporation, to the extent to which the licences of
. 'such other organization provide for or 1nelude such
~ transmission in a diffusion service. ;

35, (1) An)" person who complies with the conditions of ‘an
order made by the tribunal under this Chapter or who has given a
20 satisfactory undertaking to the owner or prospective owner of the

copyright to comply with such conditions, shall be deemed to. be th

the holder of a licence under this Act.”

" (2).In the exercise of its jurisdiction, in respect of licences

relating - to television broadcasts, the tribunal shall have regard
25inter alia to any conditions imposed by the promoters of any
- entertainment or other event which is to be comprised .in the

"broadcasts, and in particular, the tribunal shall not hold a refusal or

Effect of orders of
tribunal, and -
supplementary
provisions relating
ereto.

failure to grant a licence to be unreasonable if it could not have

been granted con51stently with those conditions.

n‘.'(

30 *36. (1) Any decision, ruling or order by the tribunal shall be
final, but subject to the right of any party, within ninety days after
any such decision, ruling or order was given or made or within
such further time as the tribunal may allow, to bring the same
under review by a full bench of-the provincial division of the
Supreme Court having jurisdiction.

(2) Any reference. in this Chapter to -the giving. of an
opportunity to any person of presenting his case shall be construed
as a reference to the: giving to that person of an opportunity of

. submitting representation in writing and of being heard. . = -

0 .. . . CHAPTER4

EXTENSION OR REsnucrmN OF OPERATION OF Acr

Review of
proceedings.

37 1) The Minister may by notice in the Gazette prov1de that Application of Act to

any provision of this Act specified in the notice shall in the case of
any country so specified apply—

45 (a) in relation to literary, musmal or 8It1Sth works,

= . cinematograph films and sound recordings first pub-

. lished, in that. country, as it applies in relation to

literary, musical or artistic works, cinematograph films

: and sound recordings first published, in the Republic;
50 (b) in relation to persons who at a material tlme are citizens
g or subjects of that country as it applies in relation to
. . persons who at such a time are South African citizens;

(c).. in relation fo persons who. at ‘a material time are

" " 'domiciled or resident in that country as it applies in

55 . . .. _relation to persons who at such a ume are domiciled or
- resident in the Republic;” : :

countries to which it
does not extend.
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(d) in relatxon to bodles mcorporated under the laws of that
country as it applies in relation to bodies mcorporated
-, under the laws of the Republic; ..,

.. (e) in relation to broadcasts and programme—carrymg signals
5  made or emitted to a satellitt from places in that
country or by one or more orgamzatlons constituted by
or under the laws of that country as it applies in relation
. to broadcasts and programme-carrying signals made or

emitted to a satellite by the Corporation. _

10 (2) A notice under this section may provide— = .

(a)...that any provisions referred to therein shall apply subject

Act No. 98, 1978 .

~ to such exceptions,or modifications as may be spcc1ﬁed '

... 1 in the notice; ..
5 | (b) that such provisions shall so “apply either generally or in
15 - relation to such classes of works or classes of cases as
“may. be so specified.

3) No notlce shall be issued under th1s section m respect of any -

country which is not a party to a convention relating to copyright
to which the Republic is also a party, unless the Minister is
20 satisfied that, in respect of the class of works to which the notice
_relates, provision has been or will be made under the laws of that
country whereby adequate protection w1ll be gwen to owners of
copyright under this Act. - _ g -

.38 The Mlmster may make regulations prov1dmg that subject

25 to such exceptions and modifications (if any) as may be specified

- therein, the provisions of this Act relating to broadcasts made, -or
programme-carrying: signals emitted, to a satellite by the. Corpo—
ration, shall apply in relation to any other person carrying out.in
- the Republlc operatxons similar to those of the Corporatmn

30 R CHAP’I'ERS

MISCELLANEOUS PRovrsrons
39. The anster may make regulatlons—— :
(a) as to any matter required or permltted by thls Act to be
prescribed by regulation;-
35 ~ (b) ¢ in consultation with the Minister of Fmance, prescribing
_ the tariff of fees payable in respect of proceedings
i ?e)fore the Copynght Tnbunal referred to m ‘section 29
- {1

(c) in conéultahon with the Munster of Fmance, prescnbmg

Extended application
of provisions relating
to broadcasts and -
programme-carrying
signals.

Regulations.

40 - .. -the remuneration  and . allowances of members of the

- advisory committee referred to in section 40, and of its

"..subcommittees, - and - the condmons upon which such.

el /. -members shall be appointed; and -
(d) generally, as to any matter" whnch he consxders it

45 . .. necessary or expedient.to prescrlbe in order that the

- purposes’ of tlus Act may be achleved

40. (1) (a ) The Mmlster shall appomt an adv1sory commlttee on Advisory committee.

copyright law, consisting of a judge or a'senior advocate
, . of the Suprcme Court of South Africa as chairman and
50 such ex officio and other members as the Mmlster may

: . from time to time determine. -~ i

v (b) A member of the advisory committee shall hold office -

.for such period as the Minister may direct and shall be
eligible for reappointment upon the expxranon of his
55 period of office. -

- (2) The advisory committee shall as -to w1t:nesses and their
evidence have the powers of a commission under the Com-
missions Act, 1947 (Act No. 8 of 1947). - =

(3) The advisiory committee may from time to time make

60 recommendations to the Minister in regard to any amendments to
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this Act and shall advise the Minister on any matter referred to it
by the Minister.
(4) (a) The advisory commlttee shall constltute and maintain at
all times subcommittees on sound recordings, cinemato-
5 - graph films, broadcasting and such other practices as the
Minister may from time to time determine.

Act No. 98, 1978 .

(b) The advisory committee shall appoint as members of the -

subcommittees such .of its -members and.such other
persons and for such periods of office as the advisory
"+ committee may from time to time determine,

(5) The advisory committee may call to:its assistance any
person it may deem necessary.to assist it w1th or to mvesngate
matters relating to, copyright law.

(6) The chlstrar shall be responsible for the admmlstratxon of

15 the advisory commmec and the subcomm1ttees

41. (l) Nothmg in thxs Act shall affect any. nght or pnv1lege of
the state subsisting otherwise than by virtue of any law, or any
right or privilege of the staté or of any other person under any law
not expressly repealed, amended or modified by this Act.

.(2) Nothing in this Act shall affect the right of the state or of
any person denvmg title from the state to sell, use or otherwise
deal with articles forfeited under the Iaws reIatmg to customs and

Savings.

excise, including any article forfeited by virtue of this Act or of

any enactment repealed by this Act.
25 (3) Nothing in this Act shall affect the operation of any rule of
equity relating to breaches of trust or confidence.

(4) Subject to the preceding provisions .of this section, no

copyright or right in the nature of copyright shall subsist otherwise

3 than })y virtue of this Act or of some other enactment in that
behal : , Al

42. For the puxposes of this Act, the following provns:ons shall
apply with respect to publication:

Publication.

(a)’ A work shall be taken to have been pubhshed if COplCS .

o _have been issued with the consent of the owner of the
35 copyright in sufficient quantities to satisfy the reason-
able requirements’ of the public, having regard to the

nature of the work, and, in particular, publication in .

.relation to a c1nematograph film shall mean the sale,
R . }iclttmg on hire or offer for sale or hire of copies of the
40 L

" (b) Where in the first instance a part only of a work is
published, that part shall be treated as a separate work.

(c) A publication in the’ Republic or in any other country

shall not be treated as being other than the first

45 publication by reason only of an earlier publication

elsewhere, if the two publications took place within a

period of not more than thirty days from one another.
(d) The performance of a dramatic, dramatic-musical or
musical work or a cinematograph film, the public
50 delivery of a literary work, the transmission in .a
diffusion service or the broadcasting of a work, the
exhibition of a work of art and the construction of a
work of architecture shall not constitute publication.

43. This Act shall apply in relation to works made before the
55 commencement of this Act as it applies in relation to works made
thereafter: Provided that— .
() nothing in this Act contained shall—
(i) affect the ownership, duration"or validity of any
: copyright which subsists under the Copynght Act,
60 1965 (Act No. 63 of 1963); or

Application to work
made before
commencement of
Act.

(ii) be construed as creating any copyright wh:ch did .-

not subsist prior to 11 September 1965;
_ (b) ~without derogating from the generality of paragraph (a),
the copyright in published editions of works under
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section 16 of the Copyright Act, 1965 made before the
commencement of this Act, shall continue to subsist
until its expiration in conformity with the said section
16;

g (c) the copyright in cmematograph films made before the
commencement of this Act shall be governed by the

_ relevant provisions of this Act, subject.to the quali-

fication, in the case of cinematograph films treated as
original dramatic works under section 35 of the Third

10 Schedule to the Designs Act, 1916 (Act No. 9 of
1916)—

(i) that the author shall, if so required, remunerate the
person who is the owner of a copyright in that film
for the purposes of that Act, which remuneration

15 shall be determined by’ arbitration if agreement
thereon cannot be reached; and

(ii) the author shall indemnify the user against any
further claims relating to the copyright in the film.

44, For the purposes of this Act a work shall be deemed to have Time when a work is
20 been made at the time when it was first reduced to writing or to made.
some other material form.

45, (1) Notwithstanding anything to the contrary in this Act Regulation and -
contained, the Minister may make such regulations as he may control of circulation,
consider necessary in regard to the circulation, presentation or e s

25 exhibition of any work or production. ;

(2) Such regulations may empower any person specified therein
to prohibit the circulation, presentation or exhibition of any such
work or production or to authorize the circulation, presentation or
exhibition thereof on such conditions as may be speclﬁed in those

30 regulations.

(3) The circulation, presentation or exhlbmon of any work or
production in pursuance of authority granted in terms of such
regulations shall not constitute an infringement of copyright in
such work or production, but the author shall not thereby be

35 deprived of his right to a reasonable remuneration, which shall in
default of agreement be determined by arbitration.

46, The laws specified in the Schedule are hereby repealed to Repeal of laws.
- the extent set out in the third column of the Schedule: Provided
that any proclamation, regulation or rule having effect under any
40 provision so repealed and in force immediately prior to the
commencement-of this Act, shall continue in force after such
commencement and may be repealed, amended or altered as if it
had been made under this AcL

47. This Act shall be called the Copyright Act, 1978, and shall Short title and
45 come into operation on 1 January 1979, except sections 1, 39 and commencement.
40, which shall come into operation upon promulgation of this Act
in the Gazerte, and except section 45, which shall come into
operation on a date ﬁxed by the State President by proc]amatlon in
the Gazette.

" Schedule
No. and year of Act ) Title Extent of Repeal
Act No. 63 of 1965 Copyright Act, 1965 .....c.ccvvinnnn The whole, except section 46
Act No. 56 of 1967 Copyright Amendment Act, 1967 ...... The whole
Act No. 75 of 1972 Copyright Amendment Act, 1972 ....,.. The whole
Act No. 64 of 1975 Copyright Amendment Act, 1975 ...... The whole






